











nung wiegen, damit hitte man die Antwort auf jede Frage. Ich bin
der Uberzeugung, dass ein demokratischer Staat vom puren Rechts-
gehorsam nicht lange genug zehren kann, sondern dass auch eine
Gesinnung, die die Formen und Verfahren trigt, dazugehort. Aber
dann muss wieder unterschieden werden, was man lehren und ver-
ordnen kann. Gesinnungen kann man vielleicht lehren, aber nicht
verordnen. Das Recht braucht mehr als puren Gehorsam, es kann

aber nicht mehr erzwingen.

FRAGE:
Diese Frage geht an Herrn Professor An-Na’im. Sie sagten mehrfach,
dass Sie einen sidkularen Staat beflirworten, damit Sie der Muslim
sein konnen, der Sie sein wollen, was in meinen Ohren so klingt, als
ob Sie sagten, die Scharia sei individuell zu interpretieren. Wenn
das korrekt ist, wie weit verbreitet ist diese Auffassung in der musli-
mischen Welt?

ABDULLAHI AN-NA’IM:
Ja, die Scharia war immer eine Angelegenheit der individuellen Auf-
fassung und Interpretation, die sich zu einem breiteren Konsens
unter den Glaubigen entwickeln kann — oder auch nicht. Und man
kann das an der Geschichte der Scharia und ihrer Entstehung sehen;
fir kein Prinzip der Scharia gibt es so etwas wie ein Griindungs-
moment. Und fiir kein Prinzip der Scharia gibt es eine Institution,
die ihm Gesetzeskraft gibt. Das heif3t, was sich als Scharia entwickelt
hat, ist das Ergebnis eines Konsenses vieler Generationen — ich
nenne das einen »Intergenerationenkonsens«. Das bedeutet: Einige
Menschen dufiern eine Meinung, und wenn andere zustimmen und
die folgenden Generationen stimmen auch zu, wird aus dieser Regel
ein Prinzip der Scharia. Das trifft sogar auf die Usul al-Figh zu — die
Interpretationsmethode der Scharia —, die jetzt Al-Shafi’i zuge-
schrieben wird; er schrieb das Buch »Ar-Risala«? das fiir sunnitische
Muslime das wichtigste Grundlagenwerk der islamischen Rechtswis-
senschaft ist. 100 Jahre lang war das Buch vollkommen unbekannt

1 Al-Shafi’i’s Risala: Treatise on the Foundations of Islamic Jurisprudence, hg.v.
Majid Khadduri, Baltimore 1961.
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und wurde von den Gelehrten oder von der sunnitischen Gemeinde
im Allgemeinen nicht akzeptiert. Ich sage also, Shafi’i war nicht
Shafi’i, bis seine Ansichten breite Akzeptanz fanden. Damit meine
ich, allméhlich erkannten Generationen von Muslimen seine Auto-
ritdt an, obwohl er zu seiner eigenen Lebenszeit nicht mafdgeblich
war. Er war nur ein Gelehrter unter vielen, bis sich um die von ihm
vorgeschlagene Methode ein Konsens bildete. Ich will damit sagen,
dass die Entstehung der Scharia sehr dynamisch ist und auf Konsens
basiert, nicht auf Zwang. Die Griindungsgelehrten der Scharia ver-
richteten ihre Arbeit auflerhalb staatlicher Institutionen. Tatséch-
lich verweigerten sie die Kooptation in staatliche Institutionen.

Ich sage uns als Muslimen heute: Lasst uns dieses dyna-
mische, spontane und individuelle Gefiihl der Verantwortung fiir
die Scharia zuriickerobern. Als Muslim bin ich fiir die Scharia ver-
antwortlich, aber nur fiir mein eigenes Verstindnis der Scharia. Ich
kann keine Verantwortung fiir das Verstindnis anderer iberneh-
men. Ich glaube, das liegt in ihrem Wesen. Ich denke, leider war es
die Biirokratisierung von Institutionen wie der Ifta (die Praxis der
Ausstellung von Fatwas, islamischer Rechtsgutachten) und ihres
Verhiltnisses zu Qada’ (Rechtsverwaltung) seit dem spdten Osma-
nischen Reich bis in die postkoloniale Zeit hinein, die die Rolle des
Mufti (ein Gelehrter, der die Kompetenz hat, Ifta zu praktizieren) ver-
zerrte. Das urspriingliche Konzept der Ifta und die Funktion eines
Muftis waren privat und unabhéngig, meistens auf3erhalb staatlicher
Biirokratie. Jeder Muslim oder jede Muslimin konnte den Rat eines
Gelehrten oder religiosen Fithrers suchen, dem er oder sie vertraute
und den er oder sie als gelehrt und fromm kannte. Das Risiko poli-
tischer Manipulation und Kooptation von religioser Autoritit zur Le-
gitimation politischer Fithrung trat erst dann ins Bild, als der Staat
diese Institution tibernahm und dem offiziell ernannten Mufti ein
Monopol fiir seine Aufgabe gab, verbindliche Meinungen zu formu-
lieren, nach denen die Richter urteilen sollten.? Und jetzt sage ich,

2 Siehe Muhammad Khalid Masud, Brinkley Messick, David S. Powers (Hg.),
Islamic Legal Interpretation: Muftis and Their Fatwas, Cambridge/London
1996; und Knut Vikor, Between God and the Sultan: A History of Islamic Law,
New York 2005.
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lasst uns die individuelle Verantwortung fiir die Scharia zuriickfor-
dern und sie aufderhalb des Staates lassen. Die Scharia ist zu wichtig,
als dass man sie dem Staat anvertrauen sollte. Wir wissen, dass der
Staat korrumpiert und durch den Anspruch, die Scharia durchzu-
setzen, korrumpiert werden kann. Ich komme schlief8lich aus dem
Sudan, und das ist ein Land, das jetzt seit 20 Jahren gelitten hat —
wegen des gefdahrlichen Mythos, dass die Scharia vom Staat zum Ge-
setz gemacht und durchgesetzt werden kann.

FRAGE:
Ich habe eine Frage an Herrn Professor An-Na’im. Sie sagten, es be-
diirfe eines sdkularen Staats, damit Sie Ihre Religion als Muslim aus-
iben kénnen. Es gibt nun aber einige Muslime, die polygam leben
mochten oder nach islamischen Prinzipien erben oder sich scheiden
lassen méchten. Diese Muslime konnten dies in einem Land wie
Indien tun, aber nicht in einem Land wie Grof3britannien. Andere
Muslime mochten das weiter treiben und die Todesstrafe einfiihren.
Also steht allein schon deren Definition, was es heift, ein Muslim zu
sein, im Widerspruch zur Idee eines sidkularen Verfassungsstaats.

Wie sollen wir damit umgehen?

ABDULLAHI AN-NA’'IM:
Und es gibt Muslime, die mich am liebsten fiir das umbringen wiir-
den, was ich sage. Sollten wir dem also auch nachgeben? Der Punkt
ist, dass der Staat eine neutrale Institution sein sollte, die alle unsere
Rechte schiitzt, einschliefdlich meines Rechts, das zu sein, was man-
che Muslime fiir einen Ketzer halten. Ich sollte das Recht haben, ein
Ketzer zu sein, und Sie diirfen mich auch einen Ketzer nennen, aber
Sie sollten mich nicht deswegen téten. Muslime haben alle mog-
lichen Auffassungen, es gibt Muslime, die meinen, man sollte nur
dreimal am Tag beten, und es gibt Muslime, die sagen, diese Ansicht
sei ein Abfall vom Glauben und miisse mit dem Tod bestraft werden.
Welche Auffassung des Islam sollte vom Staat durchgesetzt werden?

Die Muslime, die versuchen, staatliche Institutionen zu be-
nutzen, um islamische Lehren durchzusetzen, gehen davon aus, dass
der Staat ihre Auffassung des Islam durchsetzen wird. Aber wenn
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ebendieser Staat eine gegensétzliche Auffassung des Islam durch-
setzen wiirde, wiirden sie das nicht unterstiitzen, auch wenn seine
Anhénger ihn als islamischen Staat bezeichnen wiirden. Genau
aufgrund dieser Situation weif3 ich: Wenn ich dem Staat einmal das
Recht einridume, das durchzusetzen, was die herrschende Elite fiir Is-
lam hélt, kdnnte ich das Opfer einer Situation werden, in der ich nicht
einmal das praktizieren kann, was ich fiir wahrhaft islamisch halte.

Was der Staat tun sollte und wie er es tun sollte — hinsicht-
lich der Relevanz religiosen Glaubens fir die Religionsfreiheit,
im Unterschied zu dem, was das allgemeine Gesetz im Land sein
sollte — das sind die Fragen, um die es in Aushandlungsprozessen,
bei der Vermittlung und in Rechtsstreitigkeiten geht. Nehmen wir
z.B. die Frage der Polygamie: Ich finde nicht, dass man sie in Indien
oder in Grofibritannien oder sonst wo praktizieren sollte — weil es
einen verfassungsrechtlichen Einwand dagegen gibt. Und ich sagte,
der Verfassungsstaat steht meiner Ansicht nach iiber allem, weil
wir ihn brauchen, um eine Religion unserer Wahl anzunehmen und
nach ihrem Gebot zu leben. Die Sache mit dem Verfassungsstaat ist
so: Wenn Sie ein Gesetz einbringen wollen, das Polygamie erlaubt
und vom Staat durchgesetzt werden soll, prima, aber dann miissen
Sie auch eine Argumentation bringen, die vor der staatsbiirgerlichen
Vernunft Bestand hat. Ubrigens hat Gott die Polygamie nie befohlen.
Bestenfalls ist sie gestattet, wenn bestimmte Bedingungen erfillt
sind. Wenn Sie das zum Gesetz machen wollen, machen Sie es, aber
es wiire ein sidkulares Gesetz. Uberzeugen Sie die Leute, dass dies
das Richtige wire, setzen Sie es als Gesetz in Kraft, und dann wird
es ein Gesetz sein, bis jemand kommt und das Gesetz durch einen
Alternativvorschlag dndert. Wenn man sagt: »Das sollte ein Gesetz
sein, weil ich glaube, dass Gott das sagt«, dann ist das gefdhrlich,
weil es ein Nullsummenargument ist. Wenn ich zuféllig glaube, dass
Gott etwas anderes gesagt hat, dann habe ich keine Chance, dass
sich meine Ansicht durchsetzt, es sei denn, ich stiirze Sie, womog-
lich noch gewaltsam. Wenn das geschieht, dann warten Sie auf die
Chance, mich zu stiirzen, auch gewaltsam, damit sich Thre Meinung
durchsetzen kann. Dies ist offenkundig fiir uns alle eine untragbare
Situation.
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Das Wesen einer demokratischen liberalen Gesellschaft liegt
darin, dass sie durch den Konstitutionalismus regiert wird, und zwar
im Interesse aller. Wir kénnen das dndern und eine nicht-liberale
Verfassung und entsprechende Gesetze annehmen, aber was wir
auch hinsichtlich des Staates und der Gesetze tun: es ist immer sdku-
lar. Wir kénnen unsere Verfassung dndern, wir kdnnen neue Ideen
haben, in welcher Weise der Staat mit religiésen Organisationen
interagieren soll, aber all das muss immer als sdkular betrachtet
werden, als etwas, worliber verniinftige Menschen verschiedener
Meinung sein konnen. Doch wenn Sie es in den Bereich des Heiligen
bringen, wird es, wie ich sagte, eine Art Nullsummensituation.

Ubersetzung der Beitrige von Abdullahi An-Na’im:

Sophia Pick und Alexandra Kemmerer
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LucA GIULIANI *

Foreword

The third Carl Heinrich Becker Lecture of the Fritz Thyssen Stiftung was
given at the Wissenschaftskolleg zu Berlin on May 19, 2009. Unlike
the previous lectures in this series,* the Carl Heinrich Becker Lec-
ture 2009 was dialogically conceived. The first main speaker of the
evening was the Sudanese jurist Abdullahi An-Na’im from Emory
University in Atlanta. Mr. An-Na’'im studied at the Universities of
Khartoum and Cambridge, earned his doctorate in Edinburgh, and
returned to the University of Khartoum as a young professor. Ten
years later, with a heavy heart, he had to leave his country. His jour-
ney led via California, Canada, Sweden, and Egypt to Atlanta, where
he instructs to this day. A clear emphasis in his research is on the
relationship between religion, constitution, and human rights in
African and Islam-molded countries. His particular perspective of
tying together religious identity and universally understood human
rights in research, teaching, and sociopolitical advocacy grew out of
his experiences in and the situation in Sudan. Along with his juristic
research and teaching, he has been sociopolitically active with pro-

* Professor Dr. Luca Giuliani is Rector of the Wissenschaftskolleg zu Berlin.

1 Maria Todorova, Historical Legacies Between Europe and the Near East, Ber-
lin 2007. Aziz Al-Azmeh, Rome, New Rome and Baghdad: Pathways of Late
Antiquity, Berlin 2008. Both lectures can be read in English and German at
www.eume-berlin.de.
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jects like “Rights at Home,” “Women and Land,” a Fellowship pro-
gram on Islam and human rights, or “Enhancing Citizenship: Ameri-
can Muslims and American Secularism” in countries like Cameroon,
Malaysia, Nigeria, Tanzania, Uganda, the USA, and Yemen. One of
his mostimportant goals is to strengthen and spread the acceptance
of human and civil rights on the local level. His book, “Islam and the
Secular State: Negotiating the Future of Shari’a,”? has meanwhile
been translated from English into Arabic, Bengali, Farsi, Russian,
Swahili, and Turkish.?

On the occasion of the Carl Heinrich Becker Lecture, Mr. An-
Na’im spoke on Shari’a and the Secular State in the Middle East and
Europe. Two German jurists responded: Federal Interior Minister
Wolfgang Schéuble spoke on Islam and German Religious Constitu-
tional Law, followed by a commentary by Dieter Grimm, retired Fed-
eral Constitutional Judge and former Rector of the Wissenschafts-
kolleg, and then by a discussion. This volume contains the complete
printversion of the contributions and a slightly shortened and edited
documentation of the discussion.

The Carl Heinrich Becker Lecture of the Fritz Thyssen Stiftung is held
in memory of the great German Orientalist and Prussian Culture
Minister Carl Heinrich Becker (1876—1933). Becker founded a mod-
ern Islamic Studies discipline in the German-speaking world by
expanding the traditional Oriental Philology to include cultural- and
religious-historical approaches, along with sociological questions in
the sense of a comprehensive history of entanglement. As a cultural
politician and Prussian Minister for Science, Art, and Popular Educa-
tion, he was instrumental in strengthening studies of foreign coun-
tries as a component of national education; he saw in it an essential
means of avoiding conflicts.

The Carl Heinrich Becker Lecture is a special lecture series of
the research program Europe in the Middle East—The Middle East in

2 Harvard University Press, 2008.

3 On the reception, see for example the articles in “/Immanent Frame,” a blog of
the U.S. Social Science Research Council: http://blogs.ssrc.org/tif/category/
islam-and-the-secular-state/.

Luca GIUuLIANI Foreword 99

CHB_Lecture_2009_Inhalt_100427_RZ2.indd 99 02.06.10 17:38



Europe (EUME), which is jointly sponsored by the Berlin-Brandenburg
Academy of Sciences and Humanities, the Fritz Thyssen Stiftung,
and the Wissenschaftskolleg zu Berlin. The guiding idea of EUME
(pronounce: you/me) is to explore concepts and premises that link
and divide Europe and the Middle East. The project draws on the
international expertise of scholars in and outside of Germany and is
embedded in university and extra-university research institutions in
Berlin. The research program stands in the tradition of the Working
Group Modernity and Islam at the Wissenschaftskolleg zu Berlin and
is funded by the Fritz Thyssen Stiftung.

EUME integrates five research fields whose questions are located at
the fault lines of European as well as Middle Eastern national, reli-
gious, or cultural preconceptions and that comprise various disci-
plinary perspectives (Philology, Literary Studies, History, Islamic
Studies, Political Science):

. Perspectives on the Qur’an: Negotiating Different Views of a
Shared History localizes the foundational text of Islam within
the religious and cultural context of Late Antiquity. It exam-
ines Islamic, Christian, and Jewish traditions, as well as the
reception of the Qur’an in the Middle East and in Europe.

. Travelling Traditions: Comparative Perspectives on Near East-
ern Literatures reevaluates the literary interconnections
between and canonization processes across Europe and the
Middle East. Taking Middle Eastern literatures as a start-
ing point, translations are understood as active processes of
transformation; here, theories, literary genres, and myths of
origin can easily turn out to be problematical.

. Cities Compared: Cosmopolitanism in the Mediterranean and
Adjacent Regions seeks to contribute to the debate on cosmo-
politanism and civil society, focusing on the experience of
different sociocultural, ethnic, and religious groups living
together in Mediterranean cities.

. Islamic Discourse Contested: Middle Eastern and European Per-
spectives analyzes modern Middle Eastern thought and dis-
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courses in the framework of theories of multiple or reflexive
modernities.

. The Forum Tradition and the Critique of Modernity. Secularism,
Fundamentalism, and Religion from Middle Eastern Perspec-
tives questions key concepts of modernity that Europe often
uses to distinguish itself from the Middle East.

Three programmatic leitmotifs connect the research fields and the
joint work: 1) Investigating the historical legacies in Europe and the
Middle East—in their kinship and in their difference, 2) reexamining
genealogical notions of mythical ‘beginnings,’ ‘origins,” and ‘purity’
in relation to culture and society, and finally 3) rethinking key con-
cepts of a shared modernity in light of contemporary cultural, social,
and political entanglements that supersede identity discourses as
well as national, cultural or regional canons and epistemologies that
were established in the nineteenth century. All three aim at overcom-
ing disciplinary nationalisms.

At the center of the program is the annual invitation of ten postdoc
Fellows, mostly from Middle Eastern countries, to pursue their own
scholarly projects in Berlin for ten months in interaction with each
other and with other scholars at Berlin research institutions. Work-
ing discussions, a Berlin Seminar, and Summer Academies in Europe
and the Middle East deepen the questions within the individual
research fields and contribute to internationalizing the program.

C.H. Becker still regarded Europe and Islam as two cultural
spheres, even if he emphasized their common roots in Hellenism
and Late Antiquity. Today, however, one frequently encounters, for
example among the EUME Fellows, life stories that reduce all “cul-
tural sphere” concepts to absurdity. To take a random example: to
what cultural sphere should one assign a Fellow who was born the
child of Lebanese parents in Colombia, grew up and completed his
BA in Lebanon, earned his doctorate at Yale, and currently instructs
Islamic Studies on the Religious Studies faculty of a Canadian uni-
versity? Such very real biographical-cultural interweavings are what
make an interpenetration on the level of theoretical reflection not
only possible, but also necessary.
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This volume documents a dialog that was successful according to
the goals of EUME, a dialog that seeks to determine the relationship
between religion and the secular state, not as a problem specific to
one religion, one culture, or some countries, but that discusses it as
a problem common to all modern societies. And so Abdullahi An-
Na’im not only calls for a secular state in countries molded by Islam,
but also poses a question to us: “How secular is Germany?”*

Translation: Mitch Cohen

4 Thus the title of Andrea Nusse’s report in the Tagesspiegel newspaper,
May 22, 2009, Berlin.
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An-Na’im is the author of Islam and the Secular State (2008); African
Constitutionalism and the Role of Islam (2006) and Toward an Islamic Re-
formation: Civil Liberties, Human Rights and International Law (1990).

He is editor of Islamic Family Law in a Changing World: A Global Resource
Book (2002); Cultural Transformation and Human Rights in Africa (2002);
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ABDULLAHI AHMED AN-NA’IM, PH.D. *

Shari’a and the Secular State in the
Middle East and Europe

Berlin, 19 May 2009

In this third lecture in honor of Carl Heinrich Becker, Iwill argue that
the same principle of religious neutrality of the state should apply to
Islam, Christianity and all religions everywhere, in Europe as in the
Middle East. But it is perhaps interesting to begin with an anecdote
about my personal connection with Becker, who visited Sudan, my
country of origin, for about two weeks in February/March 1901, soon
after the Anglo-Egyptian “re-conquest” of 1898. In his letter written
from Khartoum on the 1st of March 1901 to his mother Julie, he com-
plained of the heat of the Sudanese winter weather, which “makes a
better European oven feel like an ice machine in comparison.” Becker
wrote that, in his Divine Comedy, Dante was imaginative in describ-
ing the pains of hell, but why did he not add a permanent trip on the
so-called luxury train from Halfa to Khartoum? Iwas born in 1946 in
avillage across the Nile from that train track, and grew up watching
it pass by and dreaming of riding it away. When I lived in Sweden and
visited Germany in the 1990s, I also wrote home complaining about

* Charles Howard Candler Professor of Law, Emory University, USA; Global
Legal Scholar, Warwick University School of Law, UK; Extraordinary Professor,
Center for Human Rights, Faculty of Law, University of Pretoria, South Africa.
| am grateful for the research assistance of Silas W. Allard, JD candidate,
Emory University School of Law.
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the “freezing hell” of Europe. So, what things mean to us human
beings and how we experience them is a matter of perspective and
“location.” That is also how I feel about what Becker admired as the
efficiency of the British colonial regime: “Sudan gives people, Egypt
gives money and people as well, England some white officers—but
gets all the profit.”!

I will try to honor the privilege of presenting this third Carl
Heinrich Becker Lecture of the Fritz Thyssen Stiftung by challenging
the audience or readers of this text to reconsider some of what they
might take for granted, as I see little point in repeating what people
already know and accept. From this perspective, and regardless of
Becker’s personal views, I find the timing and context of his visit to
Sudan evocative of images of the deep European ambivalence about
the applicability of their view of the “Enlightenment and modernity”
to the Middle East and other parts of Africa and Asia. Napoleon
legitimized the French occupation of Egypt with the claim that he
was bringing the “genius of liberty to the most distant lands.” Yet
it was Napoleon who installed for the first time in the Middle East a
“clerical regime” in 1798. The “Divan” of the French Republic of Egypt
—formed on the model of the French Directory after the preliminary
defeat of the Mamelukes—consisted of the Sheikhs of Al-Azhar.?
Ironically, it was the messianic spirit of the post-French Revolution
Enlightenment that blurred what Ira Lapidus calls the traditional
“differentiation of religion and the state” in Islamic history.? The
French colonial attitude of superiority assumed that Egypt was not
ready for true republicanism and the “genius of liberty” and gave that
“oriental” country what the French deemed was appropriate. Yet what
the French colonial administration introduced was in fact inferior to

1 | am grateful to Georges Khalil for this information from a collection of
Becker’s personal letters, dated from 1/3/1901 and 6/3/1901 that are in the
possession of his grandson Michael Becker and have been transcribed by
Bert Bohmer.

2 See for example Tamim Al-Barghouti, The Umma and the Dawla: The Nation-
State and the Arab Middle East, London 2008: 112—115. See also Juan Cole,
Napoleon’s Egypt: Invading the Middle East, Basingstoke 2008.

3 Ira Lapidus, “State and Religion in Islamic Societies,” Past and Present 151
(May 1996): 3—27, at 4.
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Egypt’s historical experience with the differentiation of religion and
the state.

By colonialism I mean a set of interrelated ideas and practices
that may continue after territorial conquest and occupation have
ended, or even if they never were implemented in a substantial and
sustained manner. This set of ideas and practices applies as much to
the colonized people as to the colonizer, so that it can be argued that
it is the acceptance of colonial ideas and practices by the colonized
that enables the colonizer to engage in colonialism. It is in this sense
that European-Middle East relations have been, and in some respects
continue to be, colonial. Becker’s privately expressed admiration of
the “efficiency of the British colonial regime,” quoted above, reflected
Germany’s colonial experience and ambitions at the time. One of the
questions I amraising in thislecture is whether Europeans of the 21st
century will finally “practice what they preach” by ensuring the bene-
fits of self-determination and equal citizenship for all, within Europe
and abroad. On the one hand, the open complacency, if not coopera-
tion, of European governments in the colonization of Iraq in 2003 by
the United States and its allies invoked the “civilizing mission of the
white man,” the rationalization of earlier European colonialism.
What is new, on the other hand, is many European citizens’ strong
condemnation of this colonialism of the 21stcentury. It remains to
be seen which facet indicates the true nature of European-Middle
Eastern relations and the status of European Muslims. For myself,
I see no alternative to exercising my own right to self-determination
and citizenship by upholding these values, regardless of what Euro-
peans do or fail to do.

I have proposed the title and theme of this lecture because
these are matters of fundamental personal and professional concern
for me as a Muslim and scholar of Islamic law. While the occasion
of this lecture and my own position lead me to focus on Shari’a and
the secular state, I believe that the state neutrality approach I am pro-
posing here is applicable to other religious traditions, but each on its
own terms. For instance, as I will emphasize later, treating Islam on
equal footing with Christianity does not mean imposing Christian
doctrine or institutions on Islam so that the state can treat Muslims
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as if they are Christians. It is ironic that some European states are
making Ottoman-style “millets” of their Muslims “subjects,” instead
of treating them as equal citizens of the country. I am not suggesting
that all the restrictions of the millet system apply to Muslims in any
European state today, but the state is indeed carrying out the basic
feature of the millet system by classifying citizens by their religious
affiliation for administrative purposes.* Still, the challenge is how to
determine what is or is not a legitimate evolution of European Islam,
who can distinguish it from European Christianity and how.

Iwill begin by presenting an overview of my argument for the
religious neutrality of the state in the first section, followed by its fur-
ther elaboration for its application to the Middle East. In the third
section I will examine the proposed religious neutrality of the state
in Europe, especially Germany, and its implications for European
Muslims. There will be some overlap and repetition of some ideas
in all three sections because of the nature of my argument itself, but
there is also some variation on the theme asitis applied to the Middle
Eastand Europe.

1 Mediating the Religious Neutrality
of the State

The core theoretical argument I am making in this lecture is that the
same basic approach to mediating the relationship between religion
and the state should apply whether Muslims are the majority or the
minority of the population. For our purposes in this lecture, the

4 Based on the dhimma system of traditional Shari’a, the Ottoman state con-
stituted people into communities (millet) on the basis of their religious affili-
ation. The internal and external relationships of each millet community were
regulated primarily by its own leadership, subject to the overriding jurisdic-
tion of the Ottoman state. See Cevdet Kii¢iik, “Ottoman Millet System and
Tanzimat,” in Encyclopedia of Turkey from Tanzimat to Republic, vol. 4, Istan-
bul 1986: 1007—24. The Jewish community was considered a single millet,
though each local Jewish community had its own synagogue, rabbi, teacher,
school, hospital and cemetery, and many of them had judicial councils called
Bet Din, headed by a rabbi chosen by the community; Stanford J. Shaw, Jews
of the Ottoman Empire and the Turkish Republic, New York 1991: 48 —61.
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same model of religion-state relations should apply in the Middle
Eastand in Europe provided each religious community is treated as it
is, and not as if it is another community. For each community to have
the same relationship with the state, it is as incoherent and counter-
productive to expect Christians to organize or behave like Muslims
as the reverse.

More specifically, I am proposing that the state should be
as neutral as humanly possible regarding all religious doctrines or
views. My primary concern here is with the core notion that the state
should refrain from any positive or negative identification with reli-
gion as such or with any particular religion or religious community.
This does not mean that the state should or can be neutral in all mat-
ters, or that religious neutrality will be easy to achieve and maintain.
There is also the ambiguity and interplay of the notion of neutrality
in relation to impartiality, indifference, and non-interference in ethi-
cal and legal discourse.¢ I will not engage such issues here, not only
due to space limitations, but also because it is not appropriate for
me to speculate about them in abstract generalized terms in regard
to complex regions like Europe and the Middle East or to world reli-
gions like Islam and Christianity. The meaning of notions such as
neutrality and impartiality and their policy implications are matters
to be determined by the people of each community in their own con-
text, out of lived experiences of mediation and negotiation among
competing claims. For my purposes, it is sufficient and appropriate
to note that such theoretical ambiguities and practical complexi-
ties emphasize the need for the religious neutrality of the state as an
objective and for developing appropriate normative and institutional
resources to that end, rather than abandoning the effort.

There are two main aspects to what I call religious neutrality
of the state: the institutional separation of religion and the state, on

5 Robert Audi, “Liberal Democracy and the Place of Religion in Politics,” in
Religion in the Public Square: The Place of Religious Convictions in Political
Debate, eds. Robert Audi and Nicholas Wolterstorff, Boston 1997: 5; Brian
Barry, Culture and Equality: An Egalitarian Critique of Multiculturalism, Cam-
bridge, MA 2001: 29.

6 Barry: 6; and Samuel Freeman (ed.), John Rawls: Collected Papers, Cam-
bridge, MA 2001: 458 ff.
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the one hand, and regulation of the unavoidable connectedness of
religion and politics, on the other. As I will explain later, this view is
premised on a difficult but necessary distinction between the state
as the institutional continuity of popular sovereignty and politics as
the means of exercising the right to self-determination. The point to
emphasize at this stage is simply that applying the same model does
not mean having the same legislative or policy outcomes. There will
always be differences among human societies, and we can strive to
understand the underlying political and socio-economic factors that
influence such differences. Indeed, religious beliefs and norms can
contribute to legal and policy differences between Muslim majority
and minority situations. Differences in electoral choices (i.e., which
candidate or party to vote for) do reflect political and ideological dif-
ferences among citizens that may be motivated by religious rationales.

It may also be appropriate in this initial statement to mention
another aspect of my approach, namely, my belief in the transforma-
tive possibilities of human agency, our ability to make a difference
in our lives through our daily moral and political choices. From this
perspective, I propose the application of historical and contextual
social-scientific analysis in trying to understand legal and policy
developments, rather than assuming that differences in these fields
necessarily follow from some religious or theological imperative.
Religion is relevant everywhere, but its role must be understood con-
textually and historically, sociologically and politically. Iam opposed
to any claim of “exceptionalism,” whether that a particular com-
munity or entity is exceptionally good or bad, whatever the frame of
reference may be—European or Middle Eastern, Islamic, Christian
or Jewish. Difference and conflict are inherent in being human, and
indeed they are creative forces in our lives, but what is problematic
are intransigence and violence. We must therefore be able to under-
stand, mediate and negotiate our differences, instead of assuming
they are incoherent or permanently determined by religious or ideo-
logical dictates.

I will now briefly elaborate on this thesis, with particular ref-
erence to Shari’a and Muslims, while recalling that similar analysis
can apply to other religious normative systems and communities,
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each on its own terms. To begin with, I speak of “mediating” the
relationship between religion and the state and law as a paradox of
separation and connectedness that cannot be categorically resolved.
On the one hand, religion and the state must remain institutionally
separate, so that the state does not attempt to promote or enforce
any religious doctrine. On the other hand, religion and the state are
connected through politics. Since the state is a political institution,
there is always the risk that religion will come into the state through
the backdoor of politics. Yet it is not possible to totally eliminate this
risk without violating the human rights and citizenship of believers.

The first element of my approach to the mediation of this para-
dox from an Islamic perspective is that the state should seek neither
to enforce nor to oppose any aspect or principle of Shari’a as posi-
tive law or public policy. A legal or policy proposal should neither be
adopted simply because Shari’a calls for it, nor rejected for that rea-
son alone. The second essential element is that Shari’a principles can
be a source of public policy and legislation through the democratic
political process and “civic reason.” Like all other citizens, Muslims
should be able to propose policy and legislative initiatives emanating
from their religious beliefs, provided they can support their propos-
als in public, free and open debate. The reasons Muslims give for
their proposals must be accessible and convincing to the generality
of citizens without reference to religious belief. The belief of Muslims
that any principle or rule is religiously binding can remain the basis
of compliance or observance among believers, but that cannot be
sufficient reason for its enforcement by the state as such.

The third element of my proposal is that whatever legal and
policyinfluence Shari’a may have, it should not be applied by any state
institution if it violates the fundamental constitutional and human
rights of any citizen—man or woman, Muslim or non-Muslim. This is
anecessary safeguard against the tyranny of the majority, regardless
of whether policy and legislation are based on a religious or secular
rationale. This safeguard is also necessary irrespective of the domi-
nant religious affiliation of the majority or minority, whether Mus-
lim, Christian, Jewish, Hindu or any other religious or philosophical
persuasion.
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The premise of my thesis from an Islamic perspective in par-
ticular is that the notion of an Islamic state is conceptually false,
and therefore impossible to establish in practice.” The concept is
simply analytically untenable, whether regarding the state of the
first Caliphs (632—661) in Medina or various historical messianic
assertions like that of the Fatimid state of tenth-century Egypt or
present-day Iran and Saudi Arabia. Because it is a political institution,
not a natural person, the state cannot believe in any religion. When-
ever religious authority is claimed for state legislation or policy, it is
really for the enforcement of the views or beliefs of the ruling elite.
Since such views are always those of fallible human beings and never
divine, they should not have higher religious authority than those of
other human beings. For the following reasons, whatever the state
does is secular, even if a ruling elite or some citizens believe it to be
divinely ordained.

The nature of religious authority is inherently different from
the nature of political authority and cannot be evaluated except
within the free conscience of each believer. The ruling elites can only
act from their own perspective, and are therefore subject to criticism
and challenge from other perspectives. Believers cannot express
legitimate criticism if legislation and public policy are alleged to be
sanctioned by divine command. In fact, ruling elites claim religious
mandates precisely in order to insulate their actions against criti-
cism and political challenge. Yet Shari’a cannot be enforced by the
state, because coercion negates the religious quality of compliance.
For compliance with any Islamic precept to have religious value, it
must be completely voluntary, done with the required personal pious
intention (niyah). Voluntary intent to comply cannot be ascribed to
an act that is performed under the coercive authority of the state.

However, because believers find it politically attractive for pub-
lic policy and legislation to enjoy religious authority, it might be help-
ful to emphasize the inherent interdependence of the religious and
secular domains of human consciousness. What came to be known
among Muslims as Shari’awas in fact the product of a very slow, grad-

7 Abdullahi A. An-Na’im, Islam and the Secular State: Negotiating the Future of
Shari’a, Cambridge, MA 2008: chapters 1and 2.
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ual and spontaneous process of interpretation of the Qur’an and of
the collection, verification and interpretation of the traditions of the
Prophet (sunna) (during the first three centuries of Islam, the seventh
to the ninth centuries of the common era).® This process occurred
outside the framework of the state and was exclusively controlled by
an autonomous class of founding scholars who resisted cooperation
with the state. The point to emphasize for our purposes here is the
role of human agency in the establishment of Shari’a, based on the
lived experiences of communities of believers in their wider histori-
cal context. “Since the law does not descend from heaven ready-made,
it is the human understanding of the law—the human figh [literally
meaning understanding]—that must be normative for society.”®
This understanding of Shari’a was based on the human methodolo-
gies of usul al-figh, like reasoning by analogy (giyas) and consensus
(ijma’), and not revelation as such. This unavoidable interdependence
of the religious and secular makes it possible for some principles of
Shari’a, like other ethical resources of society, to influence state law
and policy through the democratic political process and subjects
them to the safeguards of constitutionalism, human rights and
citizenship. This humanly rational process does not make the state
“Islamic” or render Shari’a itself the law of the state.

Finally, it may be helpful to briefly note here several additional
propositions regarding the dialectic of Europe in the Middle East
and the Middle East in Europe that I will draw on later in this lecture.
The first proposition is that European ideas of the state and law have
effectively shaped the modern Middle Eastern state by introducing
concepts such as the territorial “nation” state, legal positivism and
unified norms and procedures to displace pre-colonial forms of
political organization and decentralized, community-based prac-
tice of Shari’a.’® Both the “liberal age” of the 19thand first half of the

8 Noel Coulson, A History of Islamic Law, Edinburgh 1964.
9 Bernard G. Weiss, The Spirit of Shari’a, Athens, GA 1998: 116.
10 I prefer the term “territorial state” to “nation state” because itis a more accu-

rate description of the post-colonial state with sovereignty over its territory
and population. Every state must have a fixed territory and stable population,
but that population may not constitute a “nation” in any coherent, univer-
sal sense of the term. The idea of nation is ambiguous and can be exclusive
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2oth century and the “political Islam” of the second half of the 20th
century were premised on European ideas of the state and law.™ It
is ironic that the so-called “Islamic state” and the idea of enforcing
Shari’a as positive law in the name of Islamic self-determination are
both a translation of the European “nation” state and of European
models of positive law, rather than a resurrection of an “authentic” or
coherent product of the historical Islamic tradition.

It may be possible and desirable, as some have argued, for the
Middle East and the wider Muslim world to reject these European
models in favor of some indigenous concepts and institutions.
Whatever one may think of the prospects and utility of such alterna-
tive models, it is clear that that option can only be pursued through
the better application of the present European models, rather than
by discarding them immediately. If there is a possibility of an alter-
native model, its proponents still have to work within the framework
of the present territorial state model as the basis of national politics
and international relations in order to realize that alternative. That
is, the political struggle to establish an alternative, whether it is Hizb
at-Tahrir’s claim of re-establishing the so-called Caliphate or the
dawla of Hizballah, has to happen within territorial boundaries of
the European model of the state if it is to replace it with the proposed
alternative. By “better application of the present European models”
I mean making the state responsive to the demands of its own citi-
zens for change. Moreover, to the best of my knowledge, none of the
proponents of an alternative model have presented a clear model
that is different in its essential features from the present European
model of the territorial “nation” state. I am not opposed to reform
or re-organization of the state or any other institution. The question
for me is how does that model deal with the relationship between the
religion and the state. None of the actual European states of today
presents an ideal model for all other states to follow. In fact, one

of minorities. In the Islamic context, the term nation is associated with the
notion of umma, which does not include non-Muslims.

11 Albert Hourani, Arabic Thought in the Liberal Age, 1798—1939, London/New
York 1962.

12 See for example Al-Barghouti: 209.
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can raise the question whether any of the current European states is
“secular enough.”

To summarize and emphasize, I believe that the demands
of effective governance at home and good international relations
and trade abroad preclude the immediate dismantling of existing
administrative and legal systems. It is also clear that viable alterna-
tives cannot be developed and implemented without wide-ranging,
free debate and critical reflection. In any case, as I will argue later,
the basic conception of the state and citizenship that are now univer-
sally accepted as necessary for self-determination and human rights
protection should be incorporated into whatever indigenous concep-
tions and institutions are devised. Peoples of the Middle East and
elsewhere in the Muslim world should seek to adapt and legitimize
these institutions in local terms, including Islamic religious ratio-
nale, instead of continuing to rely on the Enlightenment reasoning of
their European origins.

In fact, the failure of the first post-independence generation
in the Middle East to sufficiently indigenize the liberal state model
and internalize its values became the driving force for the so-called
“Islamic alternative.” While so-called Islamic states have failed to
deliver on their untenable claim to enforce Shari’a, the discourse of
an “Islamic solution” has exposed profound and widespread ambiva-
lence about the relationship between Islam, the state and politics.
The general public in various countries is apparently willing to accept
despotic rule in the name of Islam in countries like Saudi Arabia or
out of fear of an Islamic state in Algeria and Egypt. Liberal intellec-
tuals are either intimidated by despotic regimes in some situations
and by violent Islamists in others, or they are totally isolated and
politically impotent. The way out of this predicament is for Middle
Eastern societies to pursue the process of indigenizing the secular
democratic state and of internalizing its values. My effort to expose
the fallacy of an Islamic state and to challenge the illusion of coercive
enforcement of Shari’a as positive law, as explained in the next sec-
tion, is part of that indigenization and internationalization.

The third proposition relates to European ambivalence about
extending the benefits of its own model of the liberal state and its
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values of equal citizenship and protection of fundamental rights to
immigrant communities. As noted earlier, European ambivalence
about the true implications of its commitment to liberal self-determi-
nation and democratic rule lies at the base of colonialism. European
powers justified conquest and occupation in the name of extending
liberal values to Africa and Asia, yet failed to live up to those values
as colonial rulers of the peoples of those region. It seems that the
mounting migration from the Middle East to Europe since the mid-
20th century is now confronting European societies with the same
moral, political and legal challenges they earlier raised for Middle
Eastern societies regarding religion, the state and law. The challenge
facing European societies is whether they can practice what they
preached to Middle Eastern societies about citizenship and human
rights in the secular state, or whether they will artificially amalgam-
ate diverse Muslims persons and groups into Ottoman-style millets of

second-class citizens?

2 The Secular State in the Middle East

The following elaboration on the outline of my thesis is intended to
support a conceptual argument for the secular state (a state that is
neutral regarding religion) from an Islamic perspective. By a concep-
tual argument, I mean one that is based on the nature of the state
in relation to religion, and Islam in particular, rather than a herme-
neutical analysis or textual exegesis. The reason for this choice is that
hermeneutical or textual arguments require a shared interpretative
framework; in other words, they work among people who agree on
how to interpret the religious text. I do believe that there is need for,
and possibility of, such arguments being made for my thesis among
Muslims, but a more general conceptual and inclusive argument
can lay the ground for that internal conversation. If I can show that a
so-called Islamic state is not conceptually possible, we can then con-
tinue to discuss what sort of non-religious state (or secular state as
I define the term here) we need and how to realize and secure it.

To continue with this line of argument, it is important to
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emphasize that European models of the state and positive law were
actively sought by Middle Eastern societies, and not simply imposed
through colonialism.'* Moreover, these European ideas continued
to evolve and transform in Europe itself, with increasing democra-
tization, expansion and enhancement of citizenship, protection
of fundamental rights, and the institutionalization of the rule of
law. The most significant development and transformation of these
ideas and institutions, as they applied to the Middle East and else-
where, occurred through a gradual process of internal intellectual
and political development and external interaction. The decoloni-
zation process of the second half of the 20th century was in a sense
a product of earlier developments and also provided a significant
advancement, but did not necessarily overcome all difficulties. The
point here is to caution against linear timeframes and self-contained
stages of human development, since all social and political change
tends to be protracted, and apparent regression may be part of a lon-
ger-term progression, some internal forces interacting with external
influences. For our purposes here, the key features of the state and
conceptions of citizenship I will now outline are the product of this
broader dynamic process and not simply of European imposition on
the Middle East. My purpose in highlighting these features here has
to do with my earlier call for indigenous legitimization of these insti-
tutions and values from an Islamic perspective.

As presently conceived globally, the state is a complex web of
organs, institutions and processes whose purpose is to implement
the policies adopted through the political process of each society.
In this sense, the state should be the more settled and deliberate
operational side of self-governance, while politics is the dynamic
process by which society makes choices among competing policy
options. The state is reflected in the continuity of institutions like
the judiciary and the civil and foreign or diplomatic services, while
politics is reflected in the government of the day. To fulfill its own
functions, the state must have what is known as a monopoly on the
legitimate use of force, the ability to impose its will on the population

13 See for example Fatma Muge Gocek, East Encounters West: France and the
Ottoman Empire in the Eighteenth Century, New York/Oxford 1987.
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at large without the risk of counter-force being used by those subject
to its jurisdiction. This coercive power of the state, which is now
more extensive and effective than ever before in human history, will
be counterproductive if exercised in an arbitrary manner or for cor-
ruptor illegitimate ends. That is why it is critically important to keep
the state as neutral as humanly possible; and this requires constant
vigilance by the generality of citizens acting through a wide variety
of political, legal, educational and other strategies and mechanisms.
If the government of the day, however popular it may be, is allowed
to usurp the institutions of the state, it will manipulate them to
advance the political and economic interests of the ruling elite.

Therefore, the distinction I am making between the state and
politics assumes constant interaction among the organs and institu-
tions of the state, on the one hand, and organized political and social
actors with their competing visions of the public good, on the other.
This distinction is also premised on an acute awareness of the risks
of abuse and corruption of the necessary coercive powers of the state.
It is necessary to ensure that the state is not simply a complete reflec-
tion of daily politics, because it must be able to mediate and adjudi-
cate among competing visions and policy proposals, which requires
it to remain relatively independent of the various political forces in
society. However, it is important to be mindful of the political nature
of the state and that the state can never be totally independent,
because the state cannot be totally autonomous from those politi-
cal actors who control its apparatus. This reality of connectedness
makes it necessary to strive to maintain the state’s independence
from politics, so that those excluded by the political processes of the
day can still resort to state organs and institutions for protection
against excesses and abuses by state officials.

Failure to observe the distinction between the state and
politics tends to severely undermine the peace, stability and healthy
development of the whole society. This is because those who are
denied the services and protection of the state, as well as effective
participation in politics, will either withdraw their cooperation or
resort to violent resistance in the absence of less drastic remedies.
The question should therefore be how to sustain the distinction
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between the state and politics, instead of ignoring the tension in
the hope that it will somehow resolve itself. This necessary, though
difficult, distinction can be upheld through principles and mecha-
nisms to safeguard and promote constitutionalism and the protec-
tion of the equal human rights of all citizens. But these principles
and institutions cannot succeed without the active and determined
participation of all citizens, which is unlikely if people believe them
to be inconsistent with the religious beliefs and cultural norms that
influence their political behavior. The principles of popular sover-
eignty and democratic governance presuppose that citizens are suf-
ficiently motivated and determined to participate in all aspects of
self-governance, including taking organized political action to hold
their government accountable and responsive to their wishes.
Regarding citizenship, I would first note that human beings
tend to seek and experience multiple and overlapping types and
forms of membership in different groups on such grounds as eth-
nic, religious or cultural identity, political, social or professional
affiliation, economic interests and so forth. Second, the meaning
and implications of each type or form of membership should be
determined by the rationale or purpose of belonging to the group in
question, without precluding or undermining other forms of mem-
bership. That is, multiple and overlapping memberships should not
be mutually exclusive, because they serve different purposes for dif-
ferent persons and communities. Third, the term “citizenship” is
used here to refer to a particular form of membership in the politi-
cal community of a territorial state in its global context and should
therefore be related to the specific rationale or purpose of such mem-
bership, without precluding other possibilities of membership in
other communities for different purposes. Proposing this threefold
premise is not to suggest that people are always consciously aware of
the reality of their multiple memberships or appreciate that they are
mutually inclusive, with each being appropriate or necessary for its
different purpose or rationale. On the contrary, it seems that there
is a tendency to collapse different forms of membership, as when
ethnic or religious identity is equated with political or social affilia-
tion. This is true for the coincidence of nationality and citizenship in
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Western political theory, which was transmitted to Muslims through
European colonialism and its aftermath.

The term citizenship is also used here to indicate an affirma-
tive and proactive sense of belonging to an inclusive pluralistic politi-
cal community that affirms and regulates possibilities of various
forms of “difference” among persons and communities to ensure
equal rights for all, without distinction on such grounds as religion,
sex, ethnicity or political opinion. By “affirmative and proactive
sense of belonging” I mean the personal confidence and legal safe-
guards that enable each citizen to seek possibilities of democratic
participation and civic engagement in the daily affairs of the com-
munity. This requires citizenship to be premised on a shared cultural
understanding of equal human dignity and effective political par-
ticipation for all. In other words, citizenship is defined here in terms
of the principle of the universality of human rights as “a common
standard of achievement for all people and all nations,” as stated
in the Preamble of the United Nations’ 1948 Universal Declaration
of Human Rights. It should be emphasized here, however, that the
universality of human rights is the product of a process of building
global consensus among the wide variety of cultural and religious
traditions, and is not something dictated by developed society over
developing societies. In fact, the idea of imposition is not only coun-
terproductive, since it is bound to be resisted by others, but is also
inconsistent with the founding of human rights on human dignity.

Turning now to how the proposed model might work in a
Muslim-majority situation, it may be helpful to begin by noting that
the role of Shari’a should not be approached in the expectation of
finding a comprehensive or systematic code or codes that present
definitive answers to precise legal issues of the day. But this does
not mean that such principles do not exist or are necessarily inap-
propriate for modern application. Islamic jurisprudence includes
many outstanding examples of legal precision and sophistication in
comparison with the most recent or advanced doctrine and analysis.
Shari’a principles of property, contracts and commercial law have
been incorporated in the civil codes of several countries, as will be
noted later. The difficulty one may find in appreciating the high juris-

120 Carl Heinrich Becker Lecture 2009

CHB_Lecture_2009_Inhalt_100427_RZ2.indd 120 02.06.10 17:39



prudential quality of the “lawyer’s law” aspects of Shari’a may be due
to assumptions about the nature of law as a social and political insti-
tution. For comparative law purposes, the challenge is to understand
the role of Shari’a on its own terms, rather than as “state law” in the
modern European sense of the term. It is interesting to note here that
Carl Heinrich Becker, who is honored by this lecture series, wrote
as early as 1913 that it is unfortunate for Shari’a to be translated as
“Islamic law,” since it should rather be seen as a set of ethical guide-
lines (“Pflichtenlehre”).’ Nevertheless, our understanding of Shari’a
and its role today must take into account the drastic transformation
of the economies, political regimes, social institutions and legal
systems of present Islamic societies. From this perspective, I am
concerned here with the relationship between Shari’a as a norma-
tive system based on religious command and the legal system of the
modern “territorial” state, which is necessarily secular as explained
earlier. To be clear on this point, I am not disputing that Shari’a is
very influential among Muslims, regardless of its formal legal status
in the country. This is true not only on a personal and socio-political
level, but also as an important source of state law and the adminis-
tration of justice in many parts of the Muslim world. It is also clear to
me, however, that Shari’a as such cannot be part of the legal system
in any country, including those that claim to be Islamic states, like
Iran and Saudi Arabia. Any Shari’a principle that is enforced through
the coercive authority of the state ceases to be part of the norma-
tive system of Islam and becomes an expression of the political will
of the state. In other words, the state and its law are always secular,
regardless of claims to the contrary. This does not mean that Shari’a
principles cannot be a source of state law, but the outcome of the
enactment and enforcement of its principles by state institutions is
always a matter of secular law and not Shari’a as the religious norma-
tive system of Islam.

Moreover, any understanding of the relationship between
Shari’a and state law must be founded on a clear appreciation of the
extreme diversity of Muslims and their interpretations and practice

14 C.H. Becker, Islamisches und modernes Recht in der kolonialen Praxis, in
Islamstudien, vol. 2, Hildesheim 1967: 226 —239.
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of Shari’a. The early and enduring schism between Sunni and Shia
Muslims is now widely known and remains politically and theologi-
cally or legally significant. There are also important similar differ-
ences and diversity among Sunni Muslims as well as among various
Shia sects. The founding jurists and scholars of Shari’a accepted
diversity of interpretations and resisted imposing their own views,
which could be wrong, while seeking to enhance consensus among
themselves and their communities.' That position may have in fact
provided valuable flexibility in local legal practices under highly
decentralized imperial states. For present legal systems, however,
the obvious question is how and by whom can reasonable and legiti-
mate difference of opinion among schools and scholars be settled
in order to determine the law to be applied by state courts and other
authorities.

The basic dilemma here can be explained as follows: On the
one hand, a minimum degree of certainty in the determination and
enforcement of positive law is of paramount importance for any
society. The nature and role of positive law in the modern state also
require the interaction of a multitude of actors and complex factors
that cannot possibly be contained by an Islamic religious rationale.
On the other hand, a religious rationale is the basis of the binding
force of Shari’a norms for Muslims. Yet, given the diversity of opin-
ions among Muslim jurists, whatever the state elects to enforce
as positive law is bound to be deemed an invalid interpretation of
Islamic sources by some of the Muslim citizens of that state. The
imperatives of certainty and uniformity in national legislation are
now stronger than they used to be. This is not only due to the growing
complexity of the role of the state on the domestic or national level,
but also because of the global interdependence of all peoples and
their states.

This trend toward increased eclecticism in the selection of
sources and the synthesis of Islamic and Western legal concepts
and institutions not only became irreversible, but was also carried
further, especially through the work of the Egyptian jurist Abd al-
Razzaq al-Sanhuri (died 1971). Al-Sanhuri’s pragmatic approach was

15 Weiss: 116.
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premised on the view that Shari’a could not be reintroduced in its
totality or applied without strong adaptation to the needs of modern
Islamic societies. He used this approach in drafting of the Egyptian
Civil Code of 1948, the Iraqi Code of 1951, the Libyan Code of 1953
and the Kuwaiti Code and Commercial Law of 1960/1. It is doubtful
whether that process was democratic enough by today’s standards,
and it is certainly unlikely to happen again today. But the relevance
of that process for our purposes here is that it represented a fusion of
European law concepts with traditional Shari’a principles that local
populations across the Middle East found acceptable and workable.
Yet this comprehensive code was drafted and “enacted” into law with-
out public debate. In other words, such reforms would probably not
have been possible at all if those countries were democratic at the
time, because public opinion would not have permitted the formal
and conclusive displacement of Shari’a by what was believed to be
secular Western principles of law.

Those reforms made the entire corpus of Shari’a principles
more accessible and available to policy-makers and legal practi-
tioners, thereby enabling them to selectively use and adapt those
principles for their incorporation into modern legislation and legal
practice. Paradoxically, however, Shari’a principles began to be
directly incorporated and enacted into statutes and legal documents
that were premised on European legal structures and concepts, with-
out regard to the differences in nature, sources and methodologies
between Shari’a and European legal systems. This was also often
done by mixing some general or partial principles or views from one
school of Islamic jurisprudence (madhhab) with those derived from
other schools, without due regard to the methodological basis or con-
ceptual coherence of any of the schools whose authority was invoked.
This expedient and indiscriminate use of the entire corpus of Islamic
jurisprudence as a general resource for legal reform is consistent
with whatIam calling for, but the outcome in actual legislation, legal
documents and judicial decisions cannot be called “Shari’a” as such.

Another aspect of the paradox is that the emerging synthe-
sis of the Islamic and European legal traditions also exposed the
impossibility of the direct and systematic application of traditional
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Shari’a principles in the modern context. The main reason for this
is the complexity and diversity of Shari’a itself, as it has evolved
through the centuries. In addition to strong disagreement among
and within Sunni and Shia communities that sometimes coexist
within the same country—as in Iraq, Lebanon, Saudi Arabia, Syria,
and Pakistan—different schools or scholarly opinions may be fol-
lowed by the Muslim community within the same country, though
not formally applied by the courts. In addition, judicial practice does
not necessarily accord with the school followed by the majority of
the Muslim population in the country, for example in countries like
Egypt and Sudan that inherited official Ottoman preference for the
Hanafi School, while popular practice continues to be according to
the Maliki or Shafi’i school.

The legal and political consequences of these recent develop-
ments were intensified by the significant impact of European colo-
nialism and global Western influence in the fields of general educa-
tion and professional training of state officials, business leaders and
other influential social and economic actors. Changes in educational
institutions not only dislodged traditional Islamic education, but
also introduced a range of secular subjects that tend to create a dif-
ferent worldview and expertise among young generations of Muslims.
Moreover, Islamic scholars’ monopoly in intellectual leadership in
societies that had extremely low literacy has been drastically eroded
by the fast growth of mass literacy and growing higher education in
secular sciences and arts. Thus, Shari’a scholars not only lost their
historical monopoly on knowledge of the sacred sources of Islam;
ordinary “lay” Muslims no longer view as sacred or unquestionable
the traditional interpretations of those sources that the scholars
tended to specialize in studying. Regarding legal education in par-
ticular, the first generations of lawyers and jurists took advanced
training in European and North American universities and returned
to teach subsequent generations or to hold senior judicial office.

More generally, the establishment of European-model states
for all Islamic societies, as part of a global system based on the same
model, has radically transformed political, economic and social rela-
tions throughout the region. By retaining these models at home and
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participating in them abroad after independence, Islamic societies
have become bound by the national and international obligations of
membership in a world community of states. While there are clear
differences in the levels of their social development and political
stability, all Islamic societies today live under national constitu-
tional regimes and legal systems that require respect for certain
minimum rights of equality and non-discrimination for all their
citizens. Even where national constitutions and legal systems fail to
expressly acknowledge and effectively provide for these obligations,
aminimum degree of practical compliance is ensured by the present
realities of international relations. These transformations also affect
the situation of Muslim minorities living in other countries, includ-
ing Western Europe and North America, probably to a larger extent
than those living as majorities. It is clear now that these changes are
simply irreversible, though their full implications are not sufficiently
developed or integrated in practice.

It is also clear that such transformations are not peculiar to
Muslim-majority countries; they are also experienced by many other
post-colonial states in Africa, Asia and Latin America where few Mus-
lims live. These global post-colonial realities support my proposal, as
noted at the beginning of this lecture, that the same approach should
be applied to negotiating the role of Shari’a (or any other religious sys-
tem), regardless of whether Muslims (or other believers) constitute
the majority or the minority of the population. The proposed model
is for the religious neutrality of the state and for the mediation of the
public role of religion through civic reason and constitutional safe-
guards, whatever the religion or other belief system happens to be.

Itis clear that the institutional separation of any religion and
the state is not easy, because the state will necessarily have to regulate
the role of religion in order to maintain its own religious neutrality.
The religious neutrality of the state is necessary for it to play its role
as mediator and adjudicator among competing social and political
forces in the daily implementation of policies and administration of
justice. This role includes regulating and organizing religious activi-
ties, like whether to grant tax exemption for religious educational
institutions. But there is also the broader question of how to regulate
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political parties that have a strong religious dimension, to prevent
them from imposing their religious agenda in the name of demo-
cratic governance. In other words, the state is responsible for sus-
taining and safeguarding the requirement of civic reason to ensure
that public policy and legislation are adopted as a result of broad
civic justifications and not as a result of narrow religious demands.
At the same time, there is always the risk that religious groups will
take over the state precisely in order to preempt or manipulate this
regulatory role of the state.

To conclude this section, the whole process of formulating
and implementing public policy and legislation is constantly subject
to human fallibility, which means that it can always be challenged or
questioned without violating the divine will of God. Debates among
believers about the doctrines of their religion will of course con-
tinue, and a secular state as defined here will facilitate such internal
debates. Various understandings of Shari’a will remain, of course, in
the realm of individual and collective practice as a matter of freedom
of religion and belief, but will also be subject to established consti-
tutional safeguards. What is problematic is for Shari’a principles to
be enforced as state law or policy on a religious basis, because once a
principle or norm is officially identified as “decreed by God,” it will be
extremely difficult to resist or change its application in practice.

3 Muslim Citizens of European States:
the Case of Germany

To locate the German case within the broader Western European
context, I will begin this section with a summary of the current situa-
tion in two Protestant-majority countries, England and Sweden, and
two Catholic-majority countries, Italy and Spain. As this brief review
shows, the relationship of religion to the state is deeply histori-
cal, contextual and contingent, and often problematic for Muslims,
throughout Europe. However, this is not a criticism of European soci-
eties for this reality as such, because the relationship of religion to
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the state should continue to be mediated, never categorically settled
in any society. I am just calling on Europeans to acknowledge and
confront this reality, instead of maintaining the pretense that they
are beyond confusion and ambivalence on this issue. Having argued
in the preceding section that the state is not Islamic in the Middle
East or anywhere else, Iwill argue in this section that religion has not
been relegated to the private domain in Europe, as it is often claimed
or assumed.

Though the close relationship between the Church of England
and the state has apparently diminished over time, it still remains
intact.’ At the present time, the state does not promote the Anglican
Church or attempt to restrict non-Anglican religious groups. State
policies are broadly supportive of organized religion in general,
rather than of a particular creed.” Despite the state’s increasingly
pluralistic attitude toward religion, certain legal and cultural impli-
cations of the traditional official state model remain. For instance,
the country’s blasphemy laws extend legal protection to Anglican
doctrines, but not to non-Christian religions.*® The law of the Angli-
can Church (ecclesiastical or canon law) remains part of the body of
English law and has the force of common law in English courts.*

The modern position of the Church of England therefore
reflects what might be called “partial establishment” of cooperation
between state and Church in establishing the public role of religion.?
Persistent ambiguities include, for instance, the educational system,
where the state maintains the standard of quasi-neutrality in reli-
gious matters by including non-denominational religious education
in the National Curriculum. In the procedure through which local
committees establish the syllabi for the subject, the Church of Eng-

16 Stephen V. Monsma and J. Christopher Soper, “England: Partial Establish-
ment,” in The Challenge of Pluralism: Church and State in Five Democracies,
Lanham, MD 1997: 121—154.

17 Monsma and Soper: 124—132.

18 Monsma and Soper: 129 —130.

19 David McClean, “State and Church in the United Kingdom,” in State and
Church in the European Union, ed. Gerhard Robbers, Baden-Baden 1996: 311,
312.

20 Monsma and Soper: 148.
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land maintains the power of veto, although the Education Reform
Act of 1988 prevents the committees from establishing a curriculum
that reflects any particular religious denomination.? In its funding
of religious educational facilities, the state primarily gives aid to
Anglican and Catholic schools, with some additional funding to Prot-
estant and Jewish schools.??

The difficulties raised by religious education indicate the
broader limitations of England’s system of partial establishment.
Since the country does not have a written constitution or bill of rights,
there are no formally entrenched guarantees of religious freedom or
expectations of equal treatment of religions in that sense. The state
accommodates minority religions only within what is called “accept-
able” limits.?? While the English view of combining partial establish-
ment with tolerance of religious minorities has proved generally
acceptable to native English people, it is likely to come under increas-
ing pressure as minorities begin to demand a clearer statement
of legal equality while traditionalists fight to retain the privileged
social and political position of the Anglican Church.

Sweden offers a good comparison with England. In 1593, the
Evangelical Lutheran Church was established as the National Church
of Sweden with the declaration that Sweden had become united, with
one Lord and one God.?* As the official Church, the Church of Sweden
had until the end of the twentieth century been intimately connected
to the life of the state and vice versa. While this relationship gave the
Lutheran Church enormous influence in Sweden, it also meant that
the Church lacked autonomy: Lutheran state Churches were at this
time more subject to the state than was the Catholic Church as the
state Church of Italy or Spain.?® Some steps in the direction of greater
religious pluralism were taken in the 20th century, but the state

21 McClean: 316.

22 Monsma and Soper: 137.

23 McClean: 311, Monsma and Soper: 148 —149.

24 Jonas Alwall, “Religious Liberty in Sweden: An Overview,” Journal of Church
and State 42.1 (2000): 147, 148.

25 R. Stark and L. R. lannaccone, “A Supply-Side Reinterpretation of the ‘Secu-
larization’ of Europe,” Journal for the Scientific Study of Religion 33.3 (1994):
238.
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Church was not disestablished until the turn of the 21stcentury. The
legal separation of the Swedish Church from the state was accom-
plished by the removal of the complex Church Law from the laws of
Sweden and with the Church of Sweden Act, which describes Church
structure and identifies the General Synod as its ultimate authority.?

In Italy, the Agreement of 1929 established Roman Catholi-
cism as the sole state religion. This position was in principle con-
tradicted but not overturned by the terms of the 1948 Constitution,
which includes the principles of a secular state, equality of citizens
before the law and freedom of religion and belief.?” The constitution
also provided for the free equality of all denominations before the
law, but Article 7 of the constitution makes a special provision for
the Catholic Church, whereby the “State and the Catholic Church
are, each according to its own order, independent and sovereign.
Their relations are ruled by the Lateran Treaties. Amendments to
these treaties which are agreed by both sides do not have to follow
the procedure prescribed for constitutional amendments.”?® The
1985 amendments of the 1929 Agreement established the principle
of separation (a free Church in a free state) and set the precedent
that special agreements can be signed between the Republic and all
religious communities in Italy, not only the Roman Catholic Church.
Several agreements have been signed with other religious communi-
ties to regulate their legal status, including recognition of religious
marriages and charitable activities.? However, Muslims have not yet
been incorporated into this system.

The Italian system of agreements between the state and vari-
ous denominations has created a three-level system. The top legal
position is held by the Catholic Church, which is treated like a sover-
eign state under Italian public law. Other religious communities that

26 Lars Friedner, “Church and State in Sweden in 2000,” European Journal for
Church and State Research 8 (2001): 256.
27 Mauro Giovannelli, “The 1984 Covenant between the Republic of Italy and the

Vatican: A Retrospective Analysis after Fifteen Years,” Journal of Church and
State 42.3 (2000): 531.

28 Silvio Ferrari, “State and Church in Italy”, in State and Church in the European
Union, ed. Gerhard Robbers: 172.

29 Giovannelli: 531.
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have come to an agreement with the state, such as Jewish and certain
Protestant denominations, occupy a secondary position. Since these
communities have an agreement with the Italian state, they are no
longer governed by the 1929 law. Their respective agreement with the
state provides for certain privileges regarding such matters as financ-
ing, religious education and pastoral care, which are not available to
religious communities on the third level. Religious communities on
this third and lowest level are those with a shorter history of estab-
lished communities and institutions, like Muslims and Jehovah’s
Witnesses. At this lowest level, religious communities are regulated
by the Law Number 1159 of 1929 and the general law of associations,
which means that they are denied some important privileges enjoyed
by communities on the two higher levels.3°

Because of this three-level system, there are no provisions
under Italian law that are common to all religious communities on
issues such as the position of clergy, the financing of religious insti-
tutions, pastoral care, religious education and marriage law.3! One of
the contentious issues has been the teaching of the Catholic religion
in the public schools. Article 9 of the 1985 Agreement obliges the
government to ensure the teaching of the Catholic religion in public
schools other than universities, in the framework of the general edu-
cational system. The other religious communities that have treaties
with the state may send teachers to schools if students or parents have
applied for education in their own religion, but the financing of such
institutions is the responsibility of that community, not the state. But
religious communities that do not have agreements with the state,
like Muslims, do not have the right to send teachers to state schools.

In Spain the state and the Church had an intimate connection
since medieval times. The period of change or transition between
Franco’s death in 1975 and the establishment of secular democracy
in 1978 led to free elections and the adoption of a constitution by
consensus among the major political parties. The changes that took
place included revocation of the privileges of the Church in exchange
for a clarification of its rights. To this end, a series of treaties were

30 Ferrari: 172—176.
31 Ferrari: 174.
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negotiated with the Vatican to supersede the 1953 Agreement. The
state gave up “its traditional patronage rights over episcopal appoint-
ments and recognized the right of the Catholic Church to conduct its
religious and administrative affairs free of official intervention. In
turn, the Church formally recognized the pluralistic nature of Span-
ish society including the right of all citizens to full religious liberty.” 32
The constitution was followed by a number of laws that were enacted
unilaterally by the state, including a 1980 law on religious freedom
and alaw permitting divorce in 1981.23 Still, some tensions in Church-
state relations continue. For instance, Church leaders supported
constitutional changes that promoted democracy and pluralism, but
insist that the constitution should embody Catholic convictions on
issues such a marriage, education and respect for human life. When
the government introduced a draft law making abortion legal in
certain instances, the legislation provoked an outcry in the Catholic
press and public objections from the Church.?*

Despite tensions over education and morality, the view of
state-Church relations in Spain may still be described as one that pro-
tects religious freedom and supports institutionalized religious prac-
tice. Itis also clear that the Spanish system prescribes lower standing
for those who have no religion or who hold an unconventional view of
religion. The relative privileges accorded to the Catholic Church are
particularly evident in relation to funding and taxation. The Catholic
Church is the only denomination to receive direct funding from the
state. Tax exemptions are available only to the Catholic Church and
to those denominations that have treaties with the state. In addition
to this exemption from taxes, the state continues to pay the salaries
of Catholic religious education teachers and of clergy working in the
military and prisons and to provide financial assistance to Catholic
medical and charitable institutions. None of these benefits are avail-
able to other religious communities.

32 William J. Callahan, “Church and State in Spain, 1976 —1991,” Journal of
Church and State 34.3 (1992): 506.

33 Ivan C. Iban, “State and Church in Spain,” in State and Church in the European
Union, ed. Gerhard Robbers: 97.

34 Callahan: 512.

35 Ibén: 102—109.
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Turning to Germany as my main case study, a demographic
profile might be helpful. Out of a total population of about 82.5 mil-
lion Germans, 26.5 million are members of the Catholic Church and
26.2 are members of the Evangelical Church. The third-largest reli-
gious community in Germany is the Muslim community with 3.5 mil-
lion members; the Jewish population with over 100,000 members is
small, but important in the scheme of religion-state relations.? It
should also be noted that Germans who do not claim any religious
affiliation are estimated to number about 22 million.*”

According to Monsma and Soper, interactions between reli-
gion and the state in Germany are dominated by the principles of
partnership and autonomy, but are also regulated by commitments
to neutrality and positive religious freedom.?® Partnership in Ger-
many means that the state offers certain forms of support for reli-
gion. The state also offers rather extensive protections to religion and
religious organizations through the Criminal Code. For instance, the
Criminal Code penalizes inciting hatred against a religious group
in specifically defined ways or attacking the content of religious or
philosophical beliefs in a way that threatens to disturb the public
peace. Worship ceremonies of a religious community or ceremonies
of philosophical, non-religious communities are equally protected.>
It is reasonable to expect such protections to apply to all religion
communities, including Muslims, but the theory of equal treatment
is not always followed in practice.

For instance, in theory all permanent religious organizations
in Germany are eligible to receive public corporation status, but in
practice this has been afforded to the three historically most sig-
nificant communities, namely, the Catholic Church, the Evangelical

36 Gerhard Robbers, “State and Church in Germany,” in State and Church in the
European Union, ed. Gerhard Robbers, 2nd ed. Baden-Baden 2005: 77. Note
that the Evangelical Church doesn’t have the same meaning of theological
conservatism and biblical literalism as it does in the US and Britain.

37 Robbers: 77.

38 Monsma and Soper, The Challenge of Pluralism: 155. Robbers uses a corre-
sponding three-part framework of neutrality, tolerance, and parity, Robbers,
“State and Church in Germany”: 60.

39 Robbers: 92—93.
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Church, and the Jewish Community, along with a number of smaller
communities. To become a public corporation, a religious commu-
nity must prove to the appropriate federal authorities by its by-laws
and numbers that it is indeed a permanent community. As a public
corporation, a religious community is afforded certain privileges:
granting ecclesiastical law the status of administrative law, treaty-
making power with the state, and participation in the Church tax.*
However, due to the institutional principle of autonomy, as outlined
below, being a public corporation does not incorporate religious
organizations into the mechanism of the state as it would with other
public corporations. “Other religious communities receive their legal
capacity as a result of civil law. Their status will be at least that of a
private registered association.” 4

One area that highlights the partnership between some
religious organizations and the state in Germany is the funding of
religious organizations. The state subsidies of Churches are afforded
primarily to the two main Churches, Catholic and Evangelical, as a
result of historical circumstances. The state also finances Churches
indirectly through collection and distribution of the Church tax. Any
religious organization that is a public corporation can levy a Church
tax on its members.*?

The partnership between religion and the state is also evident
in the German approach to education and social services. German
public schools are uniquely characterized by a constitutional guar-
antee of voluntary religious education in the curriculum. Relevant
constitutional provisions (Article 7 of the Basic Law) have been
interpreted to mean that the state will provide religious education
in public schools, the content of which is determined by religious
organizations. All participation in religious education must be vol-
untary, and as long as a sufficient number of students, usually 8—9,
requesta certain religious curriculum, the state must provide for it.*?
The Federal Constitutional Court has also allowed voluntary prayer

40 Monsma and Soper: 172—173; Robbers: 81—82, 88.

41 Robbers: 82.

42 Robbers: 89.

43 Monsma and Soper: 179; Robbers: 85.
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in schools and the display of crucifixes, as long as no students object
to them.*

The German state also relies heavily on religious organiza-
tions for the provision of social services. “The Evangelical and Catho-
lic Churches, with their large, well-established social and health
ministries, share fully in this partnership, as do the Jewish and, to
a lesser degree, the Muslim communities.” * Not only do religious
organizations play an important role in the disbursement of ser-
vices, they are also incorporated into the policy-making aspect of the
German welfare system. “There indeed is a nonprofit-government
partnership in providing important social and health services, a
partnership that includes the religiously based organizations as full
partners.” 4¢

The partnership between religion and state in Germany is a
partnership of equals. Religious organizations are not to be subservi-
ent to the state, and to achieve this a strong system of institutional
autonomy or self-determination has been created for religious com-
munities. “Neutrality therefore means, more than anything else,
non-intervention: the State is not allowed to take decisive action in
the affairs of religious communities. Every religious community
regulates and administers its own affairs independently within
the framework of the general law. This right of self-determination
is valid, regardless of the legal status of the religious congrega-
tion.” ¥’ This right of self-determination has resulted in the creation
of detailed and complex legal systems for the internal workings of
the large Churches, which operate in tandem with the state’s legal
code. “The jurisdiction of the Church is exclusively the Church’s own
affair and Church matters settled internally are not reviewed by the
public courts. In detail, however, there is still much that is a matter of
debate. New developments indicate that the State courts are becom-
ing more ready to interfere in Church matters, but they give ample
space to the right of self-determination in assessing each individual

44 Monsma and Soper: 181—182.

45 Monsma and Soper: 189.

46 Monsma and Soper: 187.

47 Robbers: 8o.
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case.” *8 Still, this right to self-determination is not total, and the law
of the state does remain supreme, but the courts generally give defer-
ence to Church autonomy.*

In the German context, neutrality means neutrality between
religions as well as between religion and non-religion.?® According
to the Federal Constitutional Court, free exercise rights extend to
people of all religious faiths and of none. As the Court stated in one
decision: “The right to free exercise extends not only to Christian
Churches but also to other religious creeds and ideological associa-
tions. This is a consequence of the ideological-religious neutrality to
which the state is bound and the principle of equality with respect to
Churches and denominations.” *!

The principle of tolerance obliges the state not only to be
impartial between all the different religious and non-religious
views, but also to maintain a sphere of positive tolerance that cre-
ates space for the religious needs of society. This view of positive
religious freedom means that government actively creates space for
religious behavior, for religious life for those who are religious. This
is not about promoting religion, but simply enabling those who are
religious to practice their religion.>> However, in its positive role, the
state must still be neutral in its stance toward religion. Moreover, if
religious freedom threatens or infringes upon human dignity, public
safety or health, then the courts must step in to balance and weigh
the competing values of religious freedom and its limitations.” It is
also clear that such balancing of competing claims is contextual, and
its outcome can change over time.

This process can apply to Muslim religious practices, which
deviate from the long-established norms of religious practice in Ger-
many, for example, on issues of the Aalal slaughter of animals, coedu-
cational physical education and the broadcasting of the call to prayer.

48 Robbers: 84.

49 Robbers: 83; Monsma and Soper: 167—168.

50 Robbers: 8o.

51 Monsma and Soper: 166.

52 Monsma and Soper: 166 —167.

53 Monsma and Soper: 167, quoting The Catholic Hospital Abortion Case (1985),

BVerfGE 70, 138.
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The contextual and shifting nature of the balancing process is also
illustrated by some recent rulings in the German courts, which indi-
cate more accommodation of the free-exercise needs of the Muslim
community. For instance, the Federal Administrative Court, the
highest administrative court in Germany, ruled that Muslim girls in
elementary schools would be excused from having to participate in
coeducational physical education classes. Muslim women are now
allowed to wear head coverings in their passport photos, and workers
and children are generally allowed time off for holy days if advance
permission is obtained. German government and society appear to
be making the sorts of adjustments they need to make to assure that
their Muslim population is able to freely practice its faith.*

It is also relevant to note here that, unlike their position in
some other European countries, the Churches in Germany have no
competence in the areas of marriage and family law. Under the Ger-
man legal system, marriage is a purely civil matter that takes place
in the registrar’s office, and religious weddings have no civil legal
effect.® It is not clear how Muslims are coping with this situation,
which stands in sharp contrast to the strong association between
Shari’a and state law in the family law field in almost all Muslim
majority countries in the Middle East and elsewhere. Once more,
whatever theological or cultural rationale Christian and Jewish Ger-
mans may have developed regarding marriage and family law may
not necessarily apply to Muslims.

It seems to me that the German system easily accommodates
the two largest Churches in the country, the Catholic Church and
the Evangelical Church. The demographic dominance and long his-
tory of the Catholic and Evangelical Churches means that they have
long held sway within the German state; however, they have also set
the model that the state has used to establish its cooperative part-
nership with religion in general. Both Churches have centralized,
hierarchical, bureaucratic structures. Other religious traditions
that are neither centralized nor hierarchical, especially Muslims,
have had trouble establishing the same sort of partnership enjoyed

54 Monsma and Soper: 170.
55 Robbers: 92.
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by the Catholics and the Evangelicals. Being much more decentral-
ized, independent and non-hierarchical, Muslims’ communities lack
organizational structure on a par with that of the large Catholic and
Evangelical Churches that can be incorporated into the formal part-
nership of Church and state that exists in Germany.>¢

It is probably true that the failure of the Muslim community
to attain the status of public corporation is not primarily due to overt
discrimination against Islam, but rather to the fact that the Muslim
organizational structure does not fit the prevailing German pattern.*”
The same is true for the German education system, which was devel-
oped to accommodate the more structured, bureaucratized Catholic
and Evangelical Churches and does not accommodate the prevailing
situation among Muslims.*® In the final analysis, it is not for me to
decide how the German state should fulfill its obligations to its Mus-
lim citizens on a par with all other citizens, whether religious or not.
As a concerned observer, however, it seems to me that the answer
should not simply be to require Muslims to organize in ways that the
German state can understand and deal with. That would in fact be a
violation of self-determination and citizenship, rather than its real-

ization and protection.

Concluding Remarks

There are too many aspects to the subject of this lecture to be sum-
marized in conclusion. As noted earlier, moreover, many of the rel-
evant issues are too contextual and contingent to permit abstract
generalized answers. Instead of attempting to summarize or offer
categorical answers to any of the questions I raised, I will now con-
clude with some general remarks about the thesis I am proposing in
this third Carl Heinrich Becker Lecture of the Fritz Thyssen Stiftung.

First, in view of the theme of the research program Europe in
the Middle East—the Middle East in Europe, [ am proposing that the

56 Monsma and Soper: 169—70.

57 Monsma and Soper: 172.

58 Monsma and Soper: 180.
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terms of inter-regional debate and mutual influence must transcend
the history of colonial domination and submission, in order to fulfill
the promise of self-determination and protection of universal human
rights in the 21st century. While aware of the deleterious impact on
interregional relations of Middle Eastern recollections of European
colonialism and current neocolonial experiences like the invasion
and occupation of Iraq in 2003, I am more concerned about colonial-
ismasasetofideasand practices of the colonized as well as colonizer.
It is as imperative for constructive interregional relations for the
subjects of colonialism to assert their own self-determination and
take responsibility for their lives, as it is for colonizers to abandon
postures of moral superiority or negative stereotyping of the other.

Second, and from this cosmopolitan perspective, I am pro-
posing the systematic and institutionalized application of the same
general principle of the secular state, defined as one that is neutral
toward any and all religions. This principle should apply to all reli-
gions, whether Islam, Christianity or any other religion, in the Mid-
dle East, Europe or elsewhere, and regardless of whether believers in
thatreligion constitute the majority or the minority of the population
of the state. Since this principle is founded on the nature of religion
in relation to the nature of the modern territorial state, as explained
earlier, it applies to all religions and all states. The way this principle
works in practice will be influenced by many historical and contex-
tual factors in each setting, including levels of political stability and
economic development, institutional resources and demographics
of religious following and diversity.

Third, this general principle should be conceived and applied
in positive proactive terms to include equal citizenship for all, based
on universal principles of human rights, and not only in the limited
sense of the separation of religion from the state. Recalling the need
for all sides to transcend colonial ideas and practices, it is imperative
for all states, in the Middle East, Europe and elsewhere, to treat all
their citizens with equal respect for their human dignity as persons,
rather than as undifferentiated members of religious communities
(millet). The secular state should deal with citizens as such, without
any reference to religious affiliation or lack of it. It should of course
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be possible for citizens to freely associate with each other in a variety
of civil-society organizations that can petition and negotiate with the
state on behalf of their members, but that does not mean granting
special privileges or advantages to religious organization over other
types of civil-society associations.

Fourth, and with due regard to the contextual contingency of
the application of the aforementioned general principles, I see secu-
larism as the mediation of political, economic, social and cultural
conflict, rather than as the categorical and permanent resolution of
competing claims about these issues of public policy. To give a con-
crete, limited example, issues of dress style and religious education
can arise in some settings as significant concerns of communal iden-
tity or religious freedom. While principles of the secular state, equal
citizenship and human rights indicate that such matters should nor-
mally remain in the realm of free choice, they can also be the subject
of public debate, even constitutional litigation, to balance compet-
ing claims. This can happen, for instance, regarding certain dress
requirements for safety in the work place or the need for comparative
and critical religious education in state schools to enhance religious
tolerance and secularism. I am not suggesting that the context and
conditions of free choice of dress or religious education will not be
controversial. In fact, such matters are likely to be very complex on a
personal and societal level. Rather, my concern is with ensuring, as
far as humanly possible, fair, open and inclusive social, political and
legal conditions for the negotiation of public policy in such matters.
Those conditions include, for instance, the entrenchment of such
fundamental rights of the persons and communities as the right to
education and freedom of religion and expression, on the one hand,
and due consideration for legitimate public interests or concerns, on
the other. There is no simple or categorical formula to be prescribed
for automatic application in every case, though general principles
and broader frameworks for the mediation of such issues will emerge
and continue to evolve within each society.

In the final analysis, however, none of what I said in this lec-
ture, or can say on any other subject for that matter, can be a substi-
tute for the human agency and struggle of people who take and act

ABDULLAHIAHMED AN-NA’'IM Shari’a and the Secular State ... 139

CHB_Lecture_2009_Inhalt_100427_RZ2.indd 139 02.06.10 17:39



on moral and political positions and accept responsibility for their
lives. What I am proposing here is merely some normative and insti-
tutional parameters for action, but it is only people who can make
any framework succeed in achieving its desired objectives. A secular
liberal state is a necessary but insufficient condition for realizing the
goals of individual freedom and social justice in any society, be it in
Europe, Middle East or anywhere else in the world today. There are
also synergy and interdependence between the various elements of
this framework and what people can do with it, as a secular liberal
state enables struggles to make it more fully secular and truly liberal,
which will reinforce the ability of citizens to keep clarifying the con-
cepts and strengthening the institutions of liberal democratic gover-
nance, enhancing the protection of human rights, and so forth.

In closing Iwish to express my appreciation for the high honor
and privilege of presenting this third Carl Heinrich Becker Lecture of
the Fritz Thyssen Stiftung. I am particularly profoundly grateful for
the stimulating intellectual partnership and deeply touched by the
gracious support and constant courtesy of Georges Khalil through-
out the process of preparing this lecture for presentation and subse-
quent publication.
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WOLFGANG SCHAUBLE

Islam and German Religious
Constitutional Law

Professor An-Na’'im talked about how Europeans make the mistake
of regarding Muslims as having more in common than they really do.
I'm no scholar of Islam, nor am I a Catholic or Protestant theologian.
But I suspect that Professor An-Na’im may have found more in com-
mon among Europeans than they actually have when it comes to this
subject.

I would like to briefly mention what is different about Ger-
many: With regard to relations between the state and the churches,
because of its history Germany has mainly been influenced by expe-
rience with the Christian churches, starting with the Holy Roman
Empire of the German Nation and with the relations between the
emperor and the pope. Then there was the Reformation and the
Thirty Years’ War. The state, which was just beginning to form during
the Enlightenment, had to keep the Catholics and Protestants from
killing each other. Out of this experience, the very specific German
partnership between a secular state and two confessions was formed.
By contrast, the other larger European states—larger always being a
relative term—were all mainly dominated by one confession, either
Catholic or Protestant. If they are Protestant, or Reformed or Angli-
can, they even have a head of state which is, at least nominally, also
the head of the church.
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The other, much more important thing specific to Germany
is the result of Hitler and Auschwitz: a special responsibility for
Judaism in Germany. In all our discussion of Christian confessions
and Islam, we also have to keep that in mind. By the way, the state’s
relations with the small but growing Jewish community in Germany
are similar to those it maintains with the Catholic and Protestant
churches.

Another thing that sets us apart from others in Europe is our
relative lack of colonial experience. So it seems an oversimplification
to assume that the European relationship with Islam is largely based
on Europe’s colonial experience, an assumption that does not fit Ger-
many as well as other countries.

Our relations, both positive and marked by conflict, with a
diverse Muslim world and the diverse forms of Islam in the world are
taking place in a globalized, increasingly interconnected world. If
the view you present, Professor An-Na’'im, were the dominant or pre-
dominant one, we would probably have fewer political problems. One
has to formulate that carefully, which is why this discussion should
also be conducted within Islam.

To come to the situation in Germany: The state’s relationship
to the individual is defined first of all through human rights. Most
rights of individuals in our country are human rights, which every-
one has regardless of citizenship. Human dignity shall be invio-
lable—that is a fundamental principle of our constitution.

These relations between the state and the individual do not
depend on whether the individual is religious or not or what religion
he or she belongs to. That has nothing to do with the individual’s role
as a citizen. So we have overlapping identities, which is hardly sur-
prising or especially meaningful, and which has become the consen-
sus during the sixty years we have had the Basic Law.

Nor is there any dispute over the fact that the state is secular.
Our differences relative to France do not have to do with secularism,
but with laicité. The partnership we have in Germany, which is based
on a long history, a long tradition and provides a variety of advan-
tages, is a relationship between the state and churches, religious
communities. The Jewish community has a similar partnership with
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the state, but that partnership is governed by a treaty between the
Federal Government and the Jewish community in Germany.

The Muslims in Germany have called for the same or a simi-
lar kind of partnership with the state as Christians and Jews. But
the term “Muslims in Germany” is not so straightforward. I would
remind you of what Professor An-Na’im said about the various forms
of identity. In fact, some statistics include Christians from Turkey
in the category of “Muslims in Germany.” So our statistics are not
entirely consistent in their definitions.

In view of the fact that our state is neutral with regard to reli-
gion and beliefs, Muslims are in principle justified in making this
claim. So the starting point is not the state demanding something
of Muslims, but rather Muslims demanding something of the state.
This raises the problems that Professor An-Na’im has so wonderfully
described, because the relationship between the state and religious
communities has been shaped by our experience with the relation-
ship between the state and the Christian churches.

This has led to the questions we are now facing: Muslims want
religious instruction at state schools, they want training for religion
teachers at state universities. But Islam is not organized the way the
Christian churches are, even taking into account the differences
between the Catholic and Protestant churches.

The way we have dealt with these issues under constitutional
law has, I think, proven its worth: I think itis right that the state is not
exclusively responsible for the teaching of religion, whether at state
schools or universities. Article 7 of our Basic Law, which covers the
framework conditions for state education, provides for the right to
religious instruction. This does not mean teaching about different
religions, butinstruction in a particular faith. This is not always clear
in the debates. State schools can teach about the different religions,
like many other areas of human knowledge, on the basis of state les-
son plans, with state-certified teachers. But the state cannot, may
not, provide religious instruction in a particular faith, and that is the
substance of Article 7. That is why such instruction is offered in part-
nership with the religious communities.

That was the real reason we became convinced that it was
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necessary to conduct a longer-term process of discussion or dialogue
between the representatives of the state, that is in our federal system
the federal, state and local governments, and representatives of Mus-
lims and Muslim life in Germany. The German Islam Conference
is intended to talk about these issues in a responsible way. It is also
intended to enable a public debate, which is crucial to the democratic
processes of opinion-formation and decision-making. In the mean-
time we have made good progress and are coming closer and closer to
the central point, which Professor An-Na’im formulated so precisely
in his speech. In addressing the justified demand for Muslim reli-
gious instruction at state schools, we must agree on the criteria for
defining a religious community. We have engaged in some difficult
debates with Muslim organizations in Germany on this point. At first,
these organizations couldn’t understand that religious communities
as referred to in the Basic Law are not simply religious organizations.
In the meantime, we have found somewhat more common ground on
this issue.

As referred to in the Basic Law, religious communities are
those in which people come together for the purpose of practicing
their faith together, not to pursue shared interests, as in the case
of Caritas or the Diakonisches Werk, both of them highly regarded
organizations formed to do specific works or represent earthly inter-
ests, as in the case of the German Evangelical Church Conference or
the Central Committee of German Catholics. These are not religious
communities, but religious organizations, and under our Basic Law
only religious communities meet the requirements for a partnership
to provide religious instruction at state schools and training at state
universities.

Ultimately, Muslims rather than non-Muslims will have to
decide whether Muslims want to be a religious community or not, so
it could be difficult to meet the requirements for a partnership in line
with our tradition. But in my view, we haven’t yet reached that point.
We have achieved a basic consensus on many other issues. The fact
that there are still local discussions, although they have largely died
down, is also a positive effect of the public process associated with
the Islam Conference.
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No one disputes the fact that Muslims have the same right as
Catholics and Protestants to build places of worship for the purpose
of practising their faith together. The same general building code
provisions apply to mosques and to churches. And it goes without
saying that we respect the religious convictions of Muslims just like
those of Christians and Jews when it comes to burial rites. The real
difficulty lies where our constitution provides for partnership in the
narrower sense between the state and the religious community, in
particular for the purpose of religious instruction. This is something
Muslims too will have to discuss further.

I would like to make an observation that may be a bit tangen-
tial to the topic, but I think it is important in response to Professor
An-Na’imv’s talk. Every belief-neutral order provides for minority
rights but at the same time for the majority’s entitlement to a certain
consideration for its centuries of tradition, its identity, its way of life.
We are still in the early stages of this debate.

I agree with Professor An-Na’im that the state cannot be reli-
gious. But politics and religion cannot be entirely separated either.
The liberal constitutional state depends on conditions it is unable
to create itself. Or to use the language of Habermas—rather than
always quoting Bockenférde—who, with a reference to Max Weber,
called himself “tone deaf in matters of religion”: There is a religious
source, a resource which the liberal state should not give up for the
sake of freedom. This in turn has to do with belonging to a commu-
nity, with that which creates a sense of identity in the first place. A cos-
mopolitan identity is all well and good, but the question is whether it
provides enough moderation, orientation and self-confidence for all
in these times of such unbelievably rapid change, which I believe is
essential for majorities to remain tolerant.

Making sure thatopen societies remain tolerant,in good times
and bad, is no small matter, not only in Europe. Doing so requires cer-
tainty, orientation. Societies with a certain amount of self-confidence
are usually more tolerant and more resistant to the temptation of in-
tolerance than societies in a situation of great uncertainty. That is
also important to remember when discussing issues of identity and
of majorities and minorities treating each other with consideration.
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This ultimately brings us to the question of what creates and
shapes identity. This is not a legal question; everyone has rights, and
there can be no question of that in Germany. Whoever questions that
is beyond the bounds of our constitutional order.

The process of globalization, the openness of the modern
world, is changing societies. We in Germany have also changed over
the past sixty years. One of the most important developments is the
great increase in plurality. Precisely for this reason, it is important
not only to look back over the past sixty years, a time when all in all
things weren’t that bad, and stress the foundations for openness and
tolerance, but also to look ahead and maintain them for the coming
decades.

Professor An-Na’'im, thank you very much for your important
statement. We need many more like it to make further progress down
this difficult road.

Translation: Translation Service of the Federal Ministry of the Interior
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DIETER GRIMM

Comment

I agree completely with Professor An-Na’im when he insists on the
religious neutrality of the state, in both of the forms he mentioned:
separation and connectedness. Of these two aspects, however, sepa-
ration is the simpler. This does not mean that it was simple to achieve
it. On the contrary, it was a long process, full of detours. In regard to
separation, the issue is the institutional distance between religious
communities and the state or, as we used to say in pre-multicultural
times, between Church and State. What is meant is that the state
does not identify with one religion and that it maintains the same
distance to all religions.

Religious freedom is a human right, as has been underscored
several times. But without a secular state there can be no religious
freedom. This must be emphasized again and again. Precisely if the
societyis not secularand ifreligion plays an important partin it, then
peaceful coexistence among the different religions presupposes that
the state, at any rate, remains secular. This principle, however, per-
mits many different forms and modalities of separation between the
state and religious communities. Europe offers a wealth of examples
of this.

Now for connectedness. An-Na'im says connectedness is
about the regulation of the relationship between religious commu-
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nities and the state. In my judgment, this is the more difficult part.
Religious communities are not extraterritorial. They realize their
religious freedom within units organized as states and they move
within the framework of the state’s legal order. This can lead to con-
flicts between generally applicable secular laws and particularly valid
religious norms, and these conflicts increase and are exacerbated as
societies become more multicultural.

It can be that members of a religious community demand
more freedom than the general laws permit; that is, they demand, for
religious reasons, that they be allowed to do something that is for-
bidden for all others or not to have to do something that all others
must do. But it can also be that a generally existing freedom shall be
limited for the members of a religious community, i.e., that religious
communities want to forbid believers to do something that is gener-
ally allowed or want to command something that is otherwise left to
individual choice. The same can be played out in regard to equal and
differing treatment.

An-Na’im says about this, “neither enforce nor oppose reli-
gion and religious demands.” What can this mean? That seems to
me to be the decisive question. What can it mean that the state may
not enforce them? I understand this to mean, first, that the secular
state may not make religious norms generally binding, but also that
it may not lend its means of enforcement to religious communities to
enable them to impose their norms on believers. Unlike state norms,
religious norms in the secular state depend on voluntary compliance.
This does not rule out intra-religious sanctions. One needn’t always
take Islam as an example: the Catholic Church’s excommunication,
too, is an example of an intra-religious sanction.

But what happens when a religious community makes use
of the possibilities of secular law to sanction a violation of religious
norms? A Catholic priest was fired because he married. There is no
doubt that his marriage islegal under secular law. Marriage is consti-
tutionally protected. It is equally clear that, according to Church law,
he may no longer carry out his function as priest. Can a secular sanc-
tion, firing, be tied to a religious infraction? Can worldly law force a
Church to let someone continue to perform ritual functions when the
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preconditions under religious law are lacking? The legal toolbox to
resolve this question is the principle of proportionality. The problem
is solved by balancing. On the one hand: How central is the religious
precept for the religious community? To what degree would religious
freedom be hampered if secular law prevails? On the other hand:
How important is the legal position of the person affected? How
greatly is he damaged if the religious norms hold sway? The result for
a Catholic priest dismissed for marrying might differ from that of a
Church secretary fired for getting a divorce.

Another question in the same context: Can a confessional
party that garners a majority in democratic elections be prevented
from turning its religiously motivated ideas of morals into general
laws? Relevant here could be the difference that played a large role
in Professor An-Na’'im’s remarks, namely the difference between
the state and politics, or translated into our constitutional law ter-
minology: the difference between state and political parties. The
democratic state receives its program of action from the political
parties that won the election. But if the parties’ electoral victory gives
them the possibility to make generally applicable decisions, then
they encounter the limits the constitution imposes on the majority
in the interest of the general welfare. Not everything is permitted to
the majority. That is the meaning of constitutionalism. From this
I would conclude that religious norms may be converted into state
law only if there are also secular reasons for this, i.e., reasons that
have persuasive power also for nonbelievers.

That will often be the case. Most of the bans found in the Ten
Commandments can also be found in the penal codes of the broadest
spectrum of countries. It is not rare that the secular state punishes
blasphemy. It would be impermissible to punish blasphemy in order
to protect the god that a particular religious community believes in.
But if the law punishes blasphemy to secure the public peace, that is
another matter. Here we must distinguish between religious norms
and norms that grow from religious roots but that have meanwhile
shed their parochial religious affiliation. This seems to me to be
important for the problem that Mr. Schduble mentioned. To the
degree that specific religious convictions or practices are affected, in
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my opinion there can be no privileges for religions that are at home
in this country. To the degree that religion has shaped a country’s
culture, the secular state is justified in cultivating this tradition, for
example in school instruction.

Now for the other part of An-Na’im’s premise: The state may
not combat religions. Yes, in the sense that the secular state that rec-
ognizes religious freedom is not a state hostile to religion. Secular
fundamentalism is no more acceptable than religious fundamental-
ism. That religion is a private matter in the secular state means that
everyone may freely decide about his faith and his religious affilia-
tion without being pressured about it by the state. But religion is not
a private matter in the sense that it has no place in the public realm
or in the sense that, politically, it must behave passively.

That religion may not be combated also means that the state
may not contest a religious community’s right to determine for itself
what the content of its belief is and what behavioral requirements
follow from this for believers. But this doesn’t mean that the state
must tolerate every form of behavior that a religion demands. Reli-
gion cannot claim a lawless zone. But part of the law is also religious
freedom. Therefore, state law cannot be made and enforced without
considering this freedom. In many cases, dispensation from other-
wise valid law for the purpose of fulfilling religious duties can help.
Mr. Schiuble pointed this out. But in other cases, this is not pos-
sible. When the one case applies and when the other is, once again,
a matter of balancing the importance of religious freedom against
the importance of the purpose of general welfare that general law
serves.

In the understanding of basic rights that Germany’s Federal
Constitutional Court has developed and that also appears in Profes-
sor An-Na’'im’s lecture, the state is not only obligated to respect those
basic rights. It must also protect them when they are threatened by
a third party. This is also true for religious freedom. It can be a case
of protecting religions or believers from impairment by third parties
when, for example, an employee is dismissed for briefly interrupting
his work for a prayer that his religion requires him to say. But it can
also be a protection of believers from their religious community, for
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example if that community poses a threat to physical intactness or
to gender equality. The state’s duty to protect can even come into
effect when a believer voluntarily submits to religious requirements
that are incompatible with the very essentials of the country’s con-
stitutional order. Religious freedom does not demand that the state
abandon its identity.

An-Na’im rightly says that the relationship between religious
and secular norms and between religious communities and the state
must be constantly balanced anew. In along process, a modus vivendi
has been found between the Christian Churches and the European
states. The number of problems that still arise here is rather small.
This situation has not yet been reached in the relationship between
the state and immigrants’ religions and religious communities.
In a democratic state, this negotiation is a matter for a democratic
decision-making process that is itself fed back to a societal process
of discourse. Everyone can take part in this discussion process. No
one may be excluded from the information that emerges from the
discussion process, including not for religious reasons. The religious
communities may not be immunized against this process or against
the criticism of their own highest and sacred values that might result
from the process.

But now An-Na’im concludes by giving us two hard nuts to
crack. The question is: Mustn’t this also be true for the democratic
decision-making process? Mustn’t everyone who is affected by such
negotiations between the state and religious communities also be
permitted to take part in this process? The constitution guaran-
tees societal participation for everyone. No one is prevented from
getting involved. But participation in the state is not guaranteed; it
is reserved for citizens. What does this mean for our law of citizen-
ship? And the second nut: Something similaris true for the privileges
conferred by the public-law status and the corporative status for
religious communities. Every religious community that fulfills cer-
tain organizational prerequisites can achieve this status; it is in no
way reserved for the Christian Churches and the Jewish Community.
There are numerous other groups that have attained this status. So
there is no norm that bears an infraction of equality on its brow.
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But—and this was the object of both of your elaborations—
there are religious groups that, precisely because of their religious
particularity, de facto cannot attain this status without giving up this
particularity. That’s why it is not enough to cite the Muslims’ lack of
will to organize themselves accordingly. The question is also whether
one mustn’t provide equivalents for this status that are compatible
with their ideas. I think these are questions we must seriously deal
with. And there is one question I would like to immediately pose to
Professor An-Na'im, if he permits it. It is the question of citizenship
in the state. Certainly, we could be more generous about this than we
currently are. But we will surely not want to grant German citizenship
without any preconditions to everyone who settles in Germany. What
are the prerequisites, what are the conditions upon which a right to
citizenship in this country could depend?

Translation: Mitch Cohen
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Discussion

ABDULLAHI AN-NA’IM:
Minister Schéuble said that Germany’s experience with colonialism
was limited, but I remember from my history studies that the Berlin
Conference in 1884—85 that regulated European colonization and
trade in Africa was convened in this city. The Berlin Conference was
a diplomatic conference in which European powers partitioned all
of Africa among themselves. Germany of course had its share in all
of this, not only as a convenor of the conference, but also in colonial
trade and in the colonization of the land. Namibia, Togo and Tang-
anyika were German colonies; even Rwanda was a German colony at
some point, as I understand it. So there is that history, but the point
on colonization and decolonization for me is more related to a state
of mind than an actual and material condition. What I was trying
to hint at is that we really need to rethink the relation between the
Enlightenment and colonialism.

I believe that in our age human rights is a powerful idea.
I think we have to overcome the logic of “our citizens versus other
people.” The claim of human rights is indeed a very radical claim. It
is the claim that these rights are owed to a human for no other reason
than that he is human. So every time that we subscribe to or affirm
our commitment to human rights, we’re affirming a commitment
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to these rights to every person, regardless of citizenship. So, yes, in
fact, Americans are often confused between civil rights and human
rights, they tend to think that human rights are fine because they
have a high standard of civil rights protection in the United States.
They may do that, but they do not have a high protection of human
rights for migrant workers, for all sorts of people and communities.
So I think that when we make a commitment to human rights, we
should take ourselves to task.

I do not want to say too much, I definitely think that citizen-
ship may have an additional obligation and rights ultimately, privi-
leges that are beyond what human rights entail. But giving people
what human rights entail is itself a major challenge that should not
be conditional on citizenship. So I'm conceding your point about
the state’s right as a matter of sovereignty to control its own citizen-
ship and that the states vary as to what conditions are required and
that the status of citizen is not the same as the status of human. But
human is good enough, just give me “human” anytime. Thank you
very much.

QUESTION:
Professor An-Na’im, what do you think about Barack Obama putting
his hand on his bible and saying the Lord’s Prayer during his inaugu-
ration? Does this relate to your idea of a secular state or not?

ABDULLAHI AN-NA'IM:
Ithink the United States is a secular state but not secular enough. So
Ithink that that is a challenge. The challenge is how to be secular in
the full sense of complete neutrality toward the religions and beliefs
of its citizens. And I do acknowledge very much that there is a depth
of history, there is a psychological, sociological dimension of a state
and religious formations that cannot be discarded overnight. I think
President Obama in his speech mentioned Muslims for the first time
in an inaugural address. That’s an improvement. So I think that is
the point. The project I am currently engaged in is about American
Muslims and American secularism. I call it “Enhancing Citizenship.”
My challenge to American Muslims is that we should embrace the

158 Carl Heinrich Becker Lecture 2009

CHB_Lecture_2009_Inhalt_100427_RZ2.indd 158 02.06.10 17:39



secular principle so that we can negotiate what it means to us. We
cannot remain aloof and expect the wider society to give us all the
rights that we demand. So we have to engage and we have to accept
the principle. I think Muslims are coming forward to do this and the
wider society is also being more accommodating and receptive and
welcoming, and that is how the negotiation goes on.

QUESTION:
Professor An-Na’im, I think I agree with most of what you said. My
question, however, is this: I think many, if not most, Arab scholars
who teach theology, Islam, Shari’a, Islamic law in universities in the
Arab world would not agree with you. They would contest what you
said. Why do you think this is the case?

ABDULLAHI AN-NA’IM:

For one thing, I think it’s good that they don’t agree—if they agreed
with me I'would have no need to have said it, you see. The point of say-
ing something is to challenge dominant understandings. And this
dominant understanding is false and recent. Many of our contempo-
rary understandings of what is Islamic and what is not are a product
of our modern age and not of Muslim history, but if you go beyond the
mid-twentieth century, you will not find the term “Islamic State” in
any scholarly sources in any language of Muslim societies. This term
is premised on a European idea of the state and a European idea of
law. It is a product of the encounter of Europeans and Muslims, it’s a
colonial and postcolonial discourse. It does not have an independent
presence in Muslim intellectual history or their political experiences.

I mentioned in my lecture the irony that it was Napoleon who,
during his Egyptian campaign, established a council of Al-Azhar
scholars as the governing institution of the Egyptian French Repub-
licin 1798. This was the first time that something like this happened.
So the first clerical and pseudo-theocratic state institution of a Mus-
lim country was introduced in Egypt by Napoleon in the spirit of the
Enlightenment and the French Revolution, which he declared to be
Islamic in spirit. So what I am saying is that we can trace the history
of the discourse on an Islamic state. It does not go beyond the 19th
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century. For almost 1,300 years, Muslims lived happily, believed
themselves to be good Muslims without talking about an Islamic
state, let alone having one. You are right that many scholars in the
region now might be attracted to the notion of an Islamic state, but
European Western scholars seem to like this idea, too. Muslim and
Western scholars seem to take it for granted that Islam is this, Islam
is that. And that’s what we need to interrogate. So, yes, I know you are
right about how people assume that an Islamic state is possible, some
believe it to be desirable. That is why I am saying what I say and argue
that when we look closely, we will see that that claim for an Islamic
state has no foundation in Muslim traditions, but is a product of our

modern encounter.

QUESTION:
Mr. Minister, I would like to ask you whether Professor An-Na’'im
has provided indications of the direction in which we can further
consider the political problems that you identified in the question
of the justification of the discussion partner in religious instruction.
Professor An-Na'im presented the fascinating hypothesis that the
Islamic ideas of life and morals cannot be put under government
control at all. As soon as Islamic law becomes a state norm, he says,
it is distorted and particularized. This particularization then contra-
dicts the essence of Islamic norms, which, as an all-encompassing
life order, are valid only if the individual follows them voluntarily.
Couldn’t this imply that the state shouldn’t expect too much from the
institutionalization of Islam? If one transposes the kind and forms of
interplay between State and Church, as they traditionally took shape
and have been preserved in Germany, onto the organization of the
Muslims, then isn’t there the danger that this could become a kind
of quasi-state control, as the lecture criticized about the so-called
Islamic states? In practice, wouldn’t this mean that one ought to
seek a middle path? An association that does no more than organize
religious instruction might need only a mailbox; this is already the
case when associations organize religious instruction for boarding
schools and private schools. It seems to me indisputable that this
could be too little in the long term. But couldn’t the associations that
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organize something in this question of religious instruction (which
you consider very central) reflect the comprehensiveness of this reli-
gious world that Professor An-Na’im said the state cannot and should
not juridify and organize?

WOLFGANG SCHAUBLE:
In this context, it isn’t the German state which is making demands
of Muslims, but rather Muslims who are making demands of the
German state. It isn’t “the” Muslims, it is Muslims who are making
demands of the German state which, in view of religious neutrality,
must be taken seriously. I would add a second remark: We have all
sensed, and it was clearly expressed in the earlier comment, that
Professor An-Na'im does not necessarily speak for all Muslims; he is
speaking for himself, and very convincingly, and that is a great deal.
But if the state, for example represented by me, would decide to take
the path that Professor An-Na’im has proposed, then that would be
imposing something on Muslims, which our state may not and does
not do. Sowe must continue to discuss this question. Perhaps we will
ultimately find that Article 7 of the Basic Law does not fit Muslims.
But maybe it does. That is not for the German state to decide, but
for Muslims living in Germany to decide whether to take advantage
of these provisions or not. Professor An-Na’im makes an important
point: This does not free us of the need to let Muslims in Germany
decide for themselves what they want and what views they represent.

DIETER GRIMM:

A short additional remark on that: The corporative status, the pub-
lic-law status is not an end in itself. Rather, it contains a package of
rights. The rights deriving from this status are what is essential. But
it doesn’t follow that the only alternatives are either the whole pack-
age or nothing at all. One can open up the package and grant selected
rights. An example from another area: The law on life partnerships
or civil unions gives the partners most of the rights entailed by the
institution of marriage, but not all of them. The institutions remain
distinct. Perhaps that is the right path to take.
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QUESTION:
I'd like to take up this point. Professor An-Na’im, you say that for
Muslims the individual is what is decisive and that the state must per-
ceive Muslims as individuals and not as a community resembling the
Churches. How do you imagine this in practice—not only in terms of
legal aspects, but also in political practice? The state, of course, nego-
tiates with representatives of interests, not with communities. And
this is the case not only on the religious level, but also in many other
areas of society. From your perspective, is it conceivable that the Mus-
lims could organize in such a way that a practical and efficient com-
munication process is possible between them and the state? In Lower
Saxony, for example, there is an attempt by various Islamic commu-
nities to join together in a shura, a council, and to communicate with
the state through this body. There are many umbrella organizations
here in Germany that try that, on the state or federal level. What prac-
ticable form of bundling of wishes, legal claims, etc. can you imagine

among Muslims?

ABDULLAHI AN-NA’IM:

I agree with the remark made about keeping our minds open to new
possibilities of thinking about the way and the form the state could
negotiate with its Muslim citizens. I think that in Europe we are too
much conditioned by the historical experience of the partnership
between the state with the primary Churches, and therefore we con-
tinue to expect new solutions to be along the same model. But for one
thing, very definitely I don’t represent Muslims and I wouldn’t want
to do that, in any case, but the point is that Muslims are not only Mus-
lims, they are many other things, too. So what I was trying to say, very
respectfully, but also with appreciation of the complexity of the task,
let us keep our minds open to new ways of thinking about this.

The idea is that the state has to deliver services to its citizens.
One way that it has been doing this for those who are believers is to
work with their institutional organizations. It could do it in different
ways for other believers as it is doing it for non-believers. Soitis allin
the negotiation, it is all in the mediation. I do not prescribe or even
have in my mind specific solutions, but I'm just inviting us to think
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about this in different, fresh ways without precedent in historical
experience. Without saying that the historical experience was wrong
for its time, but now maybe we can reconsider, even for the Catholic
and Protestant Churches, who is left out in this current partnership.
Maybe there are women’s groups or other groups within the religious
community, within the Catholic or Protestant community, who may
not be served as well by the current system as they might be other-
wise. So opening possibilities for reorganizing and disaggregating
rights, disaggregating entities that can claim the rights, opening
possibilities, not privileging religious organizations. That is also one
of the tensions here. There is a privileging of religious organizations
over non-religious organizations, and I understand the reasons for
this and see how it is valuable to those privileged religious organiza-
tions. But my sense is that the interest of religious communities is
better served by challenging them to compete on the same terms as
non-religious associations and civil society organizations than by
conceding their claims to have a monopoly over the representation of
their own members.

QUESTION:
I have a question and a half for Mr. Schduble and Mr. Grimm and
also a question and a half for Abdullahi An-Na’im. The big question
you posed, Mr. Schiuble,—how an open society can be kept toler-
ant—moved me the most, because I don’t have an answer to it. But if
you ask whether one mustn’t ask the minority to respect the majority,
and specifically its understanding of identity, then I would ask you
for an elucidation or an example. What does it mean for the situation
in Germany that a minority, in this case the Muslim minority, must
respect the identity of the majority in order to preserve this openness,
this tolerance for the open society? My half a question is about con-
fessional instruction, a topic also dealt with at the Islam Conference.
If confessional instruction is the main problem in the call to the Mus-
lims to create something resembling the public-law bodies of recog-
nized religious communities, couldn’t this be conveyed more clearly?
Because it seems that the whole debate about the institutionaliza-
tion of Islam is completely overburdened. Confessional instruction
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is a problem that doesn’t excite the majority of the population; the
relationship between Muslims and non-Muslims, which is discussed
with great verve in Germany, is about much more than just confes-
sional instruction. As for Abdullahi, if I may, I'm in general agree-
ment with your argument, as is probably the majority in this room.
However, I was surprised by some of your statements. You spoke of
an Islamic state as a novelty and not in accordance with traditional,
inherited, past conceptions of the relationship between the state and
Muslim communities. But even if it were a novelty, what’s wrong with
it? Why is that all of a sudden something to be rejected? It seems to
me that now you are adopting an approach that says because it was
not like that in the past, it is not right. It is not authentic, it is not
Islamic. Iwonder about the status of this kind of argument.

WOLFGANG SCHAUBLE:
I'd like to give you the following example: My first home is in Gengen-
bach, a beautiful community on the edge of the Black Forest. With
the surrounding villages, the population is about 12,000; maybe
8,000 people live in the town itself. Gengenbach also has a mosque,
and since the 1960s, about 20% of the population has been Muslims,
mostly of Turkish origin. Gengenbach is traditionally Catholic; rela-
tions between the Catholics and Protestants are good. The Protes-
tants, including me, have never questioned the fact that Gengenbach
has a rather strong Catholic tradition. If our Muslim neighbours
came up with the idea to have a muezzin call to prayer as loudly as the
church bells ring, I would try to explain to them that it might not be a
very good idea. With regard to the other part of your question: You are
right. It may be that most of the people and most of the Muslims in
Germany don’t take the issue of religious instruction in the sense of
Article 7 all that seriously. But the demand has been made, no matter
how relevant it may be for many people. And I am very glad about that,
because the issue is extremely important, as the official dialogue pro-
cessin the Islam Conference demonstrates. Two and a halfyears ago,
the simple fact that the Federal Minister of the Interior said that Mus-
lims had become part of this country, and so Islam had become part
of this country too, was apparently important and not something to
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be taken for granted. This process has also meant that the opinion
pages of numerous newspapers are conducting intensive debates.
Important debates have also been launched among Muslims, includ-
ing those who do not see themselves as observant Muslims but as
members of the Muslim culture. Even the question of who should
represent the diversity of Muslim life in Germany was controversial.
The Muslim organizations initially wanted to be the only dialogue
partners, but we thought differently and used a flexible procedure to
add further partners. This internal diversity greatly helped with the
later developments. I am certain we must continue to advance this
process, because it can yield new openness towards other religions

aswell.

DIETER GRIMM:

Ahalfan answer to the half question addressed to me: Respect for the

majority from the minority cannot mean that there are legal privi-
leges for the majority religions traditional here. I consider that to be

out of the question. But the case is different in the area of fostering
culture. Of course a state can foster its own culture, and it would be

ill advised not to. It must allow the minorities to foster their cultures,
but it need not make that its business. I think that’s where the bound-
ary lies.
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ABDULLAHI AN-NA’'IM:

Regarding the muezzin in Minister Schéduble’s town, I would like to
recall here two aspects of my main presentation. First, that the same
principles of neutrality of the state should apply equally to majority
and minority, regardless of which religion is involved. Second, secu-
larism should be seen as mediation of competing claims among dif-
ferent persons and social groups. The first point is that there should
be no distinction in the way the state deals with different religious
communities. The second point is to emphasize that within the prin-
ciple of state religious neutrality, there should be room for negotiat-
ing what is reasonable and decent in human relations. If the issue is
that the muezzin call to prayer is too loud, the same objection could
be raised about church bells. This issue need not be a matter for
state regulation if people of both communities are able to negotiate
a mutually acceptable position that applies equally to both types of
activity.

If the issue is that the minority should abstain from a reli-
gious practice out of respect of the “religious identity” of the town
or area, i.e., that it is traditionally Christian or Muslim, then that
majority demand is profoundly problematic. In view of the realities of
power relations between the majority and minority, the civilized and
decent position is for the majority to be more respectful for minority
religious practices than what it expects from the minority, in order
to avoid any implication of domination or hegemony by the majority
over the minority. This sort of “civic mediation” can happen outside
the framework of the state.

If the dispute between the two communities needs to be
decided by the judicial or administrative intervention of the state,
then the principle of the religious neutrality of the state must apply
strictly. The state cannot have a religion, and should not therefore
promote a cultural identity that is based on the religious identity of
any segment of the population. In fact, it may not be enough for the
state to promote the majority culture while “allowing” the minority
to promote its own, because the minority may not have the resources
or political confidence to assert its own culture. It may therefore be
necessary for the state to engage in “affirmative action” in favour of
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the culture of the religious minority in order to address the imbal-
ance in power relations between the majority and minority.

Regarding the question on the novelty of an Islamic state,
I not only say that this idea is a new idea: it is a bad idea. But my
main argument when I said the idea of an Islamic state has no his-
tory is meant to dispute the claim that such a state is an expression
of Islamic authenticity. This claim of authenticity is the main argu-
ment by the proponents of an Islamic state; they argue that this is
the way God commanded us to do. That is what I need to dispute. My
critique, however, is that an Islamic state is conceptually incoherent,
that the state cannot have religion. What is the Islamic quality that a
state can have? There is no agreement of what this “Islamic” means.
And there is a general overuse of the term “Islamic” these days, by the
way, all sort of things are called “Islamic” this, “Islamic” that—with-
out thinking—Islamic laundry, Islamic greengrocer ... what does it
mean? I think we have diluted the significance of the term by using it
or politicizing it so much.

My point is simply, an Islamic state is not bad because it is new,
but the fact that it is new may be because it is bad idea, meaning that
Muslim scholars in the past knew that it is undoable and therefore
did not try to do it. That is part of my argument. But my main argu-
ments are conceptual as well as historical, meaning that when we
trace the history and see how every time that effort was attempted, it
was disastrous. Whereas throughout the greater part of Muslim his-
tory it was not attempted and that was better.

And I think there was something about minority and major-
ity rights. I think the point you are concerned with is that whenever
we talk about minorities having to respect the majority, often that
is coercive because the power relation is not the same. The majority
have stronger power relations to the minority. And they should be
magnanimous in their tolerance of the minority and then the minor-
ity will reciprocate. But if we make it a condition of the minority get-
ting their rights that they have to respect the rights of the majority,
I'thinkyou get an element of coercion and unfavourable relations.
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QUESTION:

In your lecture you mentioned some countries in relation to secular-
ism; you talked about Italy, Spain, the UK, the Netherlands and not
my country, France, where secularism through the Act of 9 Decem-
ber 1905 has been enshrined in the constitution for more than 100
years. So as aresult, any visibility of religious symbols is banned from
schools and other public buildings. Do you think this still is related
to the religious neutrality of the state or is it already an offence to
the religious freedom of the citizen? And do you think that “secular”
then describes my country?

ABDULLAHI AN-NA'IM:

If it’s up to me, with all due respect, I do not have a high view of
French laicité. I think it’s authoritarian and offensive. And with all
due respect I do not see a difference morally or politically between—
you may be shocked by this—what Iran is doing and what France is
doing. Women’s style of dress is their business, it is not the state’s
business. And women should not be denied essential services, like
education, because they choose to wear anything or refuse to wear
anything. But in any case, the point is that there is a spectrum,
Ithink, between the notion of the separation of religion and the state,
on the one hand, and extreme secularism, on the other. In fact, in the
Muslim world, when I explain what I'm trying to say and I have trav-
elled and I explained it many places, I do fine until I mention the term
secularism. If I try to explain why it is important to keep the state
neutral and what benefit that will bring to our sense of being Muslim
and without hypocrisy and so on, people are happy. As soon as I say
secularism, Muslims object because what is in people’s minds is the
French and Turkish examples of it. And those are negative examples,
in myview. Maybe that’s why I did not choose to mention France, with
all due respect.

WOLFGANG SCHAUBLE:
Another comment regarding France: When he was still Interior Min-

ister, the current French president wrote a book arguing that France
needed to reconsider its interpretation of laicité. I have often spoken
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to him about this argument. On the issue of how to promote integra-
tion as a prerequisite for lasting tolerance, Sarkozy came to the con-
clusion that he would have to enable Muslims, who make up a signifi-
cant proportion of French citizens, to practise their faith to a greater
extent, but he felt that the French understanding of laicité prevented
him from doing so. This process is not yet complete, but it was brave
of someone to write who was already thinking at the time of running
for president. I did not say this to tell you about Sarkozy, but to show
that others elsewhere are also starting to think of religion as a source
of tolerance rather than the contrary, as a simplistic understanding
of religion is at risk of doing. Perhaps if it is properly understood, reli-
gion may also foster tolerance.

QUESTION:
First a remark on the last point. As President of France, Sarkozy—if
I understood it correctly—is trying to bring about more tolerance
for religion, but has failed because of the republican identity. This
shows how complicated and difficult it is to change such things. But
I have a completely different point. I have a problem with your state-
ment, “The state cannot be religious.” All three of you seem to share
this view. It’s not clear to me what should be understood here by “can,”
because historically this sentence is initially incomprehensible. My
interest is not so much to present historical contexts as to warn that
with such an apodictic statement we may block our view of dangerous
developments in the present and future. The European experience, in
particular the German experience, is that of what is called a confes-
sional state. Viewed historically, one can certainly say that in Europe
the state arose in the closest possible connection with religion, espe-
cially in Central Europe. The historians argue that this was the case
because, in the early phase of its genesis, the state showed deficits, for
example in the matter of legitimization. Couldn’tit be thatthe current
state of development of states in other regions of the world resembles
precisely this? Can’t the connection with religion result precisely
from historical processes and lead to a situation in which “the state
cannot be religious” is not true, but rather that this connection is
practically structurally typical in a certain transitional phase in statu
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nascendi? Aside from that, I, as a historian of the early post-medieval
period, experience much in the postmodern world as a re-emergence
of aspects of the pre-modern world. For example, who would have
thought that a condottiere would appear in the world again; but this
is precisely what we have in the warlords. So isn’t it possible that this
statement, “The state cannot be religious,” could obscure our view for
developments in the future and for current situations?

ABDULLAHI AN-NA’'IM:

Ithink there is a difference between religious legitimacy for the state
and the state being religious. And what you are talking about is the
historical craving for religious legitimacy. But that does not make the
state itself a religious institution. The point I am making is that the
state is a political institution. As such, it is incapable of having a reli-
gion, of holding a belief in any religion. Whenever we say the state is
religious, what we mean is that it is a political institution that is used
by the elite who control it to enforce their view of religion. It’s never
more than that, and when put in that light you can see how danger-
ous it is to concede the possibility. Because when you allow the state
to be called religious, you are foreclosing any possibility of political
criticism of that institution, although it’s a political institution. So
I prefer to keep it clearly as a political entity and I say it has been polit-
ical from the first day, the day the prophet died and Abu-Bakr became
a caliph, it was a political state, not a religious state.

My claim is that from the very beginning, throughout the
period of the Medina state (for those who know Muslim history), the
state was political, not religious. The prophet’s situation was too
exceptional to be relevant, meaning that when you have someone who
is believed by a community to be a prophet who has received a rev-
elation, his relationship with the community is religious in the true
sense of the term. In that situation, there is not even any question of
talking about the state. But as soon as Abu-Bakr became caliph, the
state was a political institution, not a religious one. And the fact that
Abu-Bakr was contested on religious issues, but prevailed over those
who opposed his view by virtue of his political authority, is part of my
argument.
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Now, all of this is about the premodern state. The modern
state is even more complex and requires even more caution about
calling it an Islamic state. So what you are talking about in terms
of the historical association between religious legitimacy and state
authority is true. But the association existed for very elementary pre-
modern states. In the current situation we have states that are highly
bureaucratic, highly centralized, with extensive powers. In that sense,
modern states—and it is those that we are talking about—have little
in common with the premodern state you are referring to. Modern
states are a type that can easily be totalitarian and may totally con-
trol the lives of its citizens and could make these lives utterly miser-
able, even in terms of the religious values. It is even more dangerous
to allow this modern type of state to be called an Islamic state. That
is my logic, in a way.

DIETER GRIMM:

To prevent any misunderstanding: When I speak of the secular state
I am not making an empirical statement. That, indeed, would be
manifestly false. But nor am I making a categorial statement like
perhaps Professor An-Na’'im, for example in the sense that everything
the state touches sheds its religious leaves, so to speak, and becomes
secular through this grasp alone, despite an identity of content. When
I speak of the secular state, I mean it normatively: a state that wants
to guarantee religious freedom can do so only if it is secular itself.

QUESTION:
I would like to take up the discussion of the institutional prerequi-
sites that you, Mr. Schéiuble, have called for from the Muslims for
them to be able to hold religious instruction, but also to become
bodies under public law. I think we have to make precise gradations
in what area and for what deeper purpose the institutionalization is
needed. With religious instruction, which is of extraordinary impor-
tance for Muslims, it is also a question of recognition and equal
treatment. Equality in religious instruction would meet this desire
for recognition halfway. But the sense of institutionalization actually
consists essentially in a regulated representation and in the lasting-
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ness of the institution. Who speaks for these people who belong to
this community and do they proclaim the belief that corresponds
to the belief of the parents and the children who will then sit in reli-
gious instruction? The question of lastingness is connected with
the necessary investments, for example in religious instruction, in
schoolbooks, in teacher training. If we distill the various questions
and interests, there are definitely possibilities to accommodate the
Muslims, or those who want to organize themselves, in such a way
that they need not renounce their religious particularity. Corpora-
tive status may not be necessary to clarify the most important issues,
so that we can definitely imagine forms with gradations. I have the
impression that this was seen similarly at the Islam Conference, in
which I took part as member of a working group.

Mr. Grimm, you said that the state must treat all citizens and
allreligions equally. Butisn’t the state structured with a great number
of presuppositions? The entire legal order is based on a very specific
historical and cultural genesis. If I consider the educational goals in
the school or what the state, for example, requires of the content of
religious instruction, then I ask myself how we should judge this in
detail in the case of Islam. And I think here the devil is in the details.
Precisely what requirements can we impose on Islamic private
schools, for example? What requirements should Islamic religious
instruction fulfill? Is it enough if it is said in Islamic religious instruc-
tion that the legal order is to be respected, but that otherwise consti-
tutional law is the work of the devil that one simply cannot eliminate
yet? Would pure compliance with the law suffice? How should we deal
with this in the case of private schools—and with other educational
facilities of Muslim associations?

DIETER GRIMM:
I think I have a reasonable approach to the solution of this ques-
tion, but not therefore the answer to every problem. The reasonable
approach is that one tries to distinguish between what may originally
have had areligious root, but that has meanwhile shed its specifically
religious content and has moved into the general cultural household
of a country, and what still has a specifically religious nature. This
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will take us further, but we mustn’t lull ourselves with the hope
that this gives us an answer to every question. I am convinced that
a democratic state cannot last long on pure obedience to the law; it
also requires a conviction that fills the forms and procedures with
content. But then we must distinguish again between what we can
teach and what we can decree. Perhaps convictions can be taught, but
they can’t be decreed. The law needs more than obedience alone, but
it cannot enforce more than that.

QUESTION:
A question for Professor An-Na’im. You said several times that you
support a secular state so that you can be the Muslim you choose to
be, which to my ears sounds like saying that the Shari’a is a question
of individual interpretation. If that’s correct, how widespread an
opinion is that in the Muslim world?

ABDULLAHI AN-NA’IM:
Yes, Shari’a has always been a matter of individual opinion and inter-
pretation that may or may not develop into a wider consensus among
believers. And you can see this in the history of Shari’a and how it
came to be; there is no founding moment for any Shari’a principle.
And there is no enacting institution for any Shari’a principle. That is,
what came to be Shari’a is a product of consensus among many gen-
erations, what I call “intergenerational consensus.” That is, people
express an opinion, and if other people agree and succeeding genera-
tions agree, that rule becomes a principle of Shari’a. This is true even
for usul al-figh—the methodology of interpreting Shari’a—which
is now attributed to Al-Shafi’i, who wrote the book “Ar-Risala”® that
Sunni Muslims consider the most important source for the meth-
odology of Islamic Jurisprudence. For a hundred years the book was
totally unknown and not accepted by the scholars or by the Sunni
community at large. So I say that Shafi’i was not Shafi’i yet until his
views came to be widely accepted. By this I mean that Muslim gen-
erations subsequently came to acknowledge his authority, although

1 al-Shafi’i’s Risala: Treatise on the Foundations of Islamic Jurisprudence, ed.
Majid Khadduri, Baltimore 1961.
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in his own lifetime he was not authoritative. He was just one scholar
among many until consensus developed around his proposed meth-
odology. So I'm saying that the nature of how Shari’a came to be is
in fact very dynamic and consensus-based, not coercion-based. The
founding scholars of Shari’a did their work outside the state institu-
tions. In fact, they resisted cooptation into state institutions.

So what I'm saying to us as Muslims today is, let us reclaim
that dynamic, spontaneous, individual sense of responsibility for
Shari’a. As a Muslim, I'm responsible for Shari’a, but only for my
understanding of Shari’a. I cannot be responsible for anybody else’s
understanding of it. I think that is in the nature of it. Now, unfortu-
natelyIthinkitwas the bureaucratization of institutions like ifta (the
practice of issuing fatwas, religiously authoritative opinions) and its
relationship to gada’ (judicial administration) from the late Otto-
man Empire into the post-colonial period that distorted the role of
the mufti (a scholar who is competent to practice ifta). The original
concept of ifta and function of a mufti were private and indepen-
dent, mostly outside the state bureaucracy. Any Muslim could seek
the advice of any scholar or religious leader he or she trusted and
knew to be learned and pious. The risk of political manipulation and
cooptation of religious authority to legitimize political leadership
came into the picture when the state took over this institution, and
gave the officially appointed mufti a monopoly over the function of
providing authoritative opinions for judges to act on.? And what I am
saying now is: let us reclaim the individual responsibility nature of
Shari’a and keep it outside the state. Shari’a is too important to be
entrusted to the state. We know that the state is corrupting and can
be corrupted by the claim to enforce Shari’a. I am from Sudan, after
all, a country that has suffered for twenty years now because of the
dangerous myth of that Shari’a can be enforced by the state.

2 See, generally, Muhammad Khalid Masud, Brinkley Messick, David S. Powers
(eds.), Islamic Legal Interpretation: Muftis and Their Fatwas, Cambridge/Lon-
don 1996; and Knut Vikor, Between God and the Sultan: A History of Islamic
Law, New York 2005.
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QUESTION:

I have a question for Professor An-Na’im. You said that to be able to
practice your religion as a Muslim a secular state would be needed.
Now there are some Muslims who would like to practice polygamy,
for example, or would like to inherit or divorce according to Islamic
principles. These Muslims would be able to do this in a country such
as India, but would not be able to do that in a country such as the UK.
Some other Muslims may like to take this further and would like to
practice capital punishment, for example. So their very definition of
being a Muslim seems to conflict with the idea of what a secular and
constitutional state should be. How may we respond to that?

ABDULLAHI AN-NA'IM:

And there are Muslims who would like to kill me for saying what I say.
So should we concede that, too? The point is that the state should be
a neutral institution that protects all our rights, including my right
to be what some Muslims may consider to be a heretic. I should have
aright to be heretic and you can call me a heretic, but you should not
kill me for it. Muslims have all sorts of understandings, there are
Muslims who think that you should pray only three times a day, and
there are Muslims who say that holding that view is apostasy punish-
able by death. Which view of Islam should be enforced by the state?

Those Muslims who seek to use state institutions to enforce
Islamic doctrine assume that the state will enforce their view of
Islam. But if the same state enforces a counterview of Islam, they
would not be supportive of it, even if its supporters call it an Islamic
state. It is precisely because of this type of situation that I know that,
once I concede to the state the right to enforce the view of the ruling
elite of what Islam is, I could be at the receiving end of a situation in
which I cannot even practice what I believe to be truly Islamic.

What the state should do and how it should do it, regarding
the relevance of religious beliefs for freedom of religion versus what
should be the general law of the land, are the issues that the nego-
tiation, the mediation, the litigation addresses. The question of
polygamy, for example: I don’t believe that you should be practising it
in India or in Britain, or anywhere else, because I think there is a con-
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stitutional objection to it. And I said constitutionalism is paramount
in my view, because it is needed for all of us to adopt any religion of
our choice and live accordingly. Now, the point about constitutional-
ismis that ifyou want to promote a law that permits polygamy and for
the state to enforce it, fine, just present a civic reason argument for it.
God, by the way, never commanded polygamy. At best, it is a licence;
at best, it is permitted, if its specific conditions are satisfied. If you
want to make that the law, make it the law, but it would be a secular
law. Persuade people that this is the right thing to do, have it enacted,
and then itwill be the law, until someone comes and changes that law
by a counterproposal. The danger of saying, “This should be the law
because I believe God says so,” is that this is a zero-sum argument. If
I happen to believe God said something else, I have no chance to have
my view prevail, unless I overthrow you, violently probably. If that
happens, then you wait for your chance to overthrow me, violently too,
to have your view prevail. This is obviously an unworkable situation
forall of us.

The nature of a democratic liberal society is that it’s governed
by constitutionalism for the interest of everybody. We can change
that and adopt an illiberal constitution and laws, but whatever we
do about the state and law is always secular. We can amend our con-
stitution, we can have new ideas of how the state can interact with
religious organizations, all of that must be seen as secular, where
reasonable people can disagree. But when you bring it into the realm
of the sacred, it becomes, as I said, a zero-sum type of situation.

Translation of the contributions by Dieter Grimm

and by the audience: Mitch Cohen

Translation of the contributions by Wolfgang Schéuble:
Translation Service of the Federal Ministry

of the Interior
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